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MediaLaws - Rivista di diritto dei media è una rivista 
quadrimestrale telematica, ad accesso libero, che si propone 
di pubblicare saggi, note e commenti attinenti al diritto 
dell’informazione italiano, comparato ed europeo.

La rivista nasce per iniziativa di Oreste Pollicino, Giulio Enea Vigevani, Carlo Melzi d’Eril 
H�0DUFR�%DVVLQL�H�UDFFRJOLH�OH�ULÁHVVLRQL�GL�VWXGLRVL��LWDOLDQL�H�VWUDQLHUL��GL�GLULWWR�GHL�PHGLD�
I contributi sono scritti e ceduti a titolo gratuito e senza oneri per gli autori. Essi sono 
attribuiti dagli autori con licenza Creative Commons “Attribuzione – Non commerciale 3.0” 
Italia (CC BY-NC 3.0 IT). Sono fatte salve, per gli aspetti non espressamente regolati da tale 
licenza, le garanzie previste dalla disciplina in tema di protezione del diritto d’autore e di altri 
diritti connessi al suo esercizio (l. 633/1941).
Il lettore può utilizzare i contenuti della rivista con qualsiasi mezzo e formato, per qualsiasi 
scopo lecito e non commerciale, nei limiti consentiti dalla licenza Creative Commons 
“Attribuzione – Non commerciale 3.0 Italia” (CC BY-NC 3.0 IT), in particolare menzionando 
OD�IRQWH�H��ODGGRYH�QHFHVVDULR�D�VHFRQGD�GHOO·XVR��FRQVHUYDQGR�LO�ORJR�H�LO�IRUPDWR�JUDÀFR�
originale.
La rivista fa proprio il Code of  Conduct and Best Practice Guidelines for Journal Editors 
elaborato dal COPE (Comittee on Publication Ethics).
/D�TXDOLWj�H� LO� ULJRUH� VFLHQWLÀFL�GHL� VDJJL�GHOOD�5LYLVWD� VRQR�JDUDQWLWL�GD�XQD�SURFHGXUD�GL�
double-blind peer review DIÀGDWD�D�XQ�FRPLWDWR�GL�HVSHUWL�SHU�OD�YDOXWD]LRQH�LQGLYLGXDWR�VHFRQGR�
criteri di competenza e rotazione e aggiornato ogni anno.
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MediaLaws - Rivista di diritto dei media
Regolamento per la pubblicazione dei contributi 

1. “MediaLaws – Rivista di diritto dei media” è una rivista telematica e ad accesso aperto che pubbli-
ca con cadenza quadrimestrale contributi attinenti al diritto dell’informazione.

���*OL�RUJDQL�GHOOD�ULYLVWD�VRQR�LO�&RPLWDWR�GL�GLUH]LRQH��LO�&RPLWDWR�VFLHQWLÀFR�H�LO�&RPLWDWR�GHJOL�
esperti per la valutazione. L’elenco dei componenti del Comitato di direzione e del Comitato scienti-
ÀFR�GHOOD�ULYLVWD�q�SXEEOLFDWR�VXO�VLWR�GHOOD�VWHVVD��rivista.medialaws.eu). Il Comitato degli esperti per 
la valutazione è sottoposto ad aggiornamento una volta l’anno. 

3. La rivista si compone delle seguenti sezioni: ”Saggi”, “Note a sentenza” (suddivisa in “Sezione Eu-
ropa”, “Sezione Italia” e “Sezione comparata”), “Cronache e commenti” e “Recensioni e riletture”. 
I singoli numeri potranno altresì ospitare, in via d’eccezione, contributi afferenti a sezioni diverse. 

4. La sezione “Saggi” ospita contributi che trattano in maniera estesa e approfondita un tema di 
ULFHUFD��FRQ�WDJOLR�FULWLFR�H�VXSSRUWR�ELEOLRJUDÀFR�

5. La sezione “Note a sentenza” ospita commenti alle novità giurisprudenziali provenienti dalle corti 
italiane, europee e straniere. 

6. La sezione “Cronache e commenti” ospita commenti a questioni e novità giuridiche di attualità 
nella dimensione nazionale, europea e comparata.

7. La sezione “Recensioni e riletture” ospita commenti di opere rispettivamente di recente o più 
risalente pubblicazione. 

8. La richiesta di pubblicazione di un contributo è inviata all’indirizzo di posta elettronica submis-
sions@medialaws.eu��FRUUHGDWD�GHL�GDWL��GHOOD�TXDOLÀFD�H�GHL�UHFDSLWL�GHOO·DXWRUH��QRQFKp�GHOOD�GLFKLD-
razione che il contributo sia esclusiva opera dell’autore e, nel caso in cui lo scritto sia già destinato a 
pubblicazione, l’indicazione della sede editoriale.

���/D�GLUH]LRQH�HIIHWWXD�XQ�HVDPH�SUHOLPLQDUH�GHO�FRQWULEXWR��YHULÀFDQGR�O·DWWLQHQ]D�FRQ�L�WHPL�WUDWWDWL�
dalla rivista e il rispetto dei requisiti minimi della pubblicazione.

10. In caso di esito positivo, la direzione procede ad assegnare il contributo alla sezione opportuna.

11. I saggi sono inviati alla valutazione, secondo il metodo del doppio cieco, di revisori scel-
ti dall’elenco degli esperti per la valutazione della rivista secondo il criterio della competen-
za, della conoscenza linguistica e della rotazione. I revisori ricevono una scheda di valutazio-
ne, da consegnare compilata alla direzione entro il termine da essa indicato. Nel caso di tardiva 
o mancata consegna della scheda, la direzione si riserva la facoltà di scegliere un nuovo revisore. 
La direzione garantisce l’anonimato della valutazione.

12. La direzione comunica all’autore l’esito della valutazione.  
Se entrambe sono positive, il contributo è pubblicato.
6H�VRQR�SRVLWLYH�PD�VXJJHULVFRQR�PRGLÀFKH�� LO�FRQWULEXWR�q�SXEEOLFDWR�SUHYLD�UHYLVLRQH�GHOO·DX-
WRUH�� LQ� EDVH� DL� FRPPHQWL� ULFHYXWL�� H� YHULÀFD� GHO� ORUR� DFFRJOLPHQWR� GD� SDUWH� GHOOD� GLUH]LRQH��
/D�GLUH]LRQH�VL�ULVHUYD� OD�IDFROWj�GL�VRWWRSRUUH� LO�FRQWULEXWR�FRVu�FRPH�PRGLÀFDWR�D�QXRYD�YDOX-
tazione, anche interna agli organi della rivista. Se solo una valutazione è positiva, con o sen-
]D�PRGLÀFKH�� OD�GLUH]LRQH�VL� ULVHUYD� OD� IDFROWj�GL� WUDVPHWWHUH� LO�FRQWULEXWR�D�XQ�WHU]R�YDOXWDWRUH� 
Se entrambe le valutazioni sono negative, il contributo non viene pubblicato.

����3HU�SXEEOLFDUH�LO�FRQWULEXWR��O·$XWRUH�GHYH�LQYLDUH�XQD�YHUVLRQH�GHÀQLWLYD�FRUUHWWD�VHFRQGR�OH�UH-
gole editoriali della rivista pubblicate sul sito della stessa, un abstract in lingua italiana e inglese e un 
elenco di cinque parole chiave. Il mancato rispetto dei criteri editoriali costituisce motivo di rigetto 
della proposta.

14. Le valutazioni vengono archiviate dalla direzione della rivista per almeno tre anni.

15. A discrezione della direzione, i saggi di autori di particolare autorevolezza o richiesti dalla dire-
zione possono essere pubblicati senza essere sottoposti alla procedura di referaggio a doppio cieco 
ovvero essere sottoposti a mero referaggio anonimo, previa segnalazione in nota.
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Il presente numero viene licenziato all’esito di un periodo eccezionale, che ha visto 
il nostro paese, come altri nel mondo, fronteggiare il dramma della pandemia. Le 
circostanze di fatto hanno costretto moltissime persone a rivisitare le tradizionali, 
frenetiche modalità lavorative, con esigenze di riconversione verso altre forme che 
hanno toccato larga parte delle professioni, compresa quella intellettuale e di ricerca 
VFLHQWLÀFD��1XRYH�SUREOHPDWLFKH�VRQR�SRL�FRPSDUVH�VXOOD�VFHQD�GHO�GLEDWWLWR�SXEEOLFR��
DOLPHQWDQGR�OH�ULÁHVVLRQL�GHL�JLXULVWL��OD�ULFHUFD�GL�QXRYH�PRGDOLWj�GL�GHOLEHUD]LRQH�SHU�
gli organi istituzionali nell’epoca dell’emergenza e la necessità di elaborare soluzioni 
tecnologiche per il contenimento del contagio sono soltanto alcuni dei temi che hanno 
attirato l’attenzione dei commentatori, e di cui anche il contenuto di questo fascicolo, a 
cominciare dall’editoriale di Franco Pizzetti, serba una traccia evidente.
Non sono mancate anche le buone notizie: siamo lieti di comunicare che, all’esito di 
una valutazione positiva, l’Agenzia Nazionale di Valutazione del Sistema Universitario 
H�GHOOD�5LFHUFD�KD�LQFOXVR�OD�5LYLVWD�GL�GLULWWR�GHL�PHGLD�WUD�OH�ULYLVWH�VFLHQWLÀFKH�GL�DUHD�
���ULOHYDQWL�DL�ÀQL�GHOO·$ELOLWD]LRQH�6FLHQWLÀFD�1D]LRQDOH��$61���,O�ULFRQRVFLPHQWR�GL�
VFLHQWLÀFLWj�q�VWDWR�DFFRUGDWR�UHWURDWWLYDPHQWH�D�WXWWH�OH�SXEEOLFD]LRQL�D�IDU�GDWD�GDO����
gennaio 2016, quindi sin dalla costituzione della Rivista, che ha licenziato il suo primo 
fascicolo nel 2017. Riteniamo importante condividere questa notizia per ringraziare 
coloro che hanno reso questo primo traguardo possibile: i nostri autori, i membri della 
UHGD]LRQH�� GHO� &RPLWDWR� VFLHQWLÀFR� H� GHO� &RPLWDWR� GHJOL� HVSHUWL� SHU� OD� YDOXWD]LRQH��
PD�VRSUDWWXWWR�L�QRVWUL�OHWWRUL��VHQ]D�OD�FXL�ÀGXFLD�JOL�VIRU]L�SURIXVL�SHU�JDUDQWLUH�XQR�
VWUXPHQWR�GL�TXDOLWj�DO�VHUYL]LR�GHOOD�FRPXQLWj�VFLHQWLÀFD�H�SURIHVVLRQDOH�ULVXOWHUHEEHUR�
in larga parte vani.

Milano, 8 luglio 2020

***

Su determinazione della direzione, in conformità al regolamento della Rivista, sono stati sottoposti 

a referaggio anonimo ovvero a referaggio anonimo a doppio cieco, come indicato in calce a ciascun 

contributo, i saggi di: Cristiana Benetazzo, Giusella Finocchiaro-Chantal Bomprezzi, Mirko 

Forti, Sara Gobbato, Pietro Insolera-Stella Romano, Michela Manetti, Emiliano Marchisio, Paola 

Marsocci, Marco Plutino, Giovanni Maria Riccio et alii, Scilla Vernile, Paolo Zicchittu. È stata 

inoltre sottoposta a referaggio anonimo la nota a sentenza di Palmina Tanzarella.
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Note a sentenza - Sezione Europa

Il bilanciamento tra libertà di 
espressione degli avvocati e tutela 
dell’autorità del potere giudiziario: 
un inquadramento sistematico degli 
interessi nella prospettiva della Corte 
europea dei diritti dell’uomo

Federico Ceci

Corte europea dei diritti dell’uomo, 8 ottobre 2019, ric. 24845/13 e 49103/15, 
L.P. e Carvalho c. Portogallo 

/D�FRQGDQQD�DO�ULVDUFLPHQWR�GHO�GDQQR�SHU�GLIIDPD]LRQH�GLVSRVWD�QHL�FRQIURQWL�GL�XQ�
DYYRFDWR�SHU�DYHU�FULWLFDWR��QHOO·DPELWR�GHO�PDQGDWR�GLIHQVLYR�DWWULEXLWRJOL�� O·RSHUDWR�
GL�XQ�JLXGLFH��FRVWLWXLVFH�XQD�YLROD]LRQH�GHO�GLULWWR�DOOD�OLEHUWj�GL�HVSUHVVLRQH�JDUDQWLWR�
GDOO·DUW�����GHOOD�&RQYHQ]LRQH�HXURSHD�GHL�GLULWWL�GHOO·XRPR��$OOD� OXFH�GHO�SDUWLFRODUH�
VWDWXV�VRJJHWWLYR�DWWULEXLWR�DJOL�DYYRFDWL��OH�VHQWHQ]H�GL�FRQGDQQD�GHL�JLXGLFL�QD]LRQDOL�
UDSSUHVHQWDQR�XQ·LQJHUHQ]D�VSURSRU]LRQDWD�H�QRQ�QHFHVVDULD�QHOO·HVHUFL]LR�GHOOD�OLEHUWj�
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FLD�GHOOD�&RUWH�HXURSHD�GHL�GLULWWL�GHOO·XRPR�FRQ�OD�TXDOH��FRPH�YHGUHPR��QRQ�VROR�q�
VWDWR�YDORUL]]DWR�LO�UXROR�GHOO·DYYRFDWR�QHOOD�IRQGDPHQWDOH�UHDOL]]D]LRQH�GHO�GLULWWR�GL�
GLIHVD�GL�RJQL�LQGLYLGXR��PD�DQFKH�OD�VXD�IXQ]LRQH�QHOO·DWWXD]LRQH�GHOO·LQWHUHVVH�GHOOD�
FROOHWWLYLWj�QHOOD�EXRQD� DPPLQLVWUD]LRQH�GHOOD� JLXVWL]LD��/D� VHQWHQ]D�� UHVD�GDOOD� WHU]D�
VH]LRQH�GHOOD�&RUWH�SHU�L�FDVL�/�3��H�&DUYDOKR�F��3RUWRJDOOR��ULFF�����������H�����������H�
GHSRVLWDWD�O·��RWWREUH�������FRVWLWXLVFH��FRVu��GD�XQD�SDUWH��O·HQQHVLPR�SDVVR�GHO�SHUFRU-
VR�FRQ�LO�TXDOH�L�JLXGLFL�GL�6WUDVEXUJR�KDQQR�SURFHGXWR�DO�ELODQFLDPHQWR�GHJOL�LQWHUHVVL��
DSSDUHQWHPHQWH�FRQWUDSSRVWL��GL�DYYRFDWL�H�JLXGLFL��H��G·DOWUD�SDUWH��XQ�VLJQLÀFDWLYR�DS-
SUH]]DPHQWR�GHO�UXROR�GHL�OHJDOL�QHO�EXRQ�IXQ]LRQDPHQWR�GHO�VLVWHPD�JLXGL]LDULR��FKH�
VL�LQVHULVFH�LQ�XQ�GLEDWWLWR�GL�DVVROXWD�DWWXDOLWj��FRQ�SRWHQ]LDOL�VYLOXSSL�DQFKH�VXO�SLDQR�
QD]LRQDOH�� FLUFD� O·LQWURGX]LRQH� GL� SUHYLVLRQL� DJJLXQWLYH� VXOOD� IXQ]LRQH� GHJOL� DYYRFDWL�
QHOOD�&RVWLWX]LRQH1��
1RQRVWDQWH�L�PDJLVWUDWL�JRGDQR�GL�XQD�SRVL]LRQH�SDUWLFRODUPHQWH�WXWHODWD���DVVLFXUDWD�
ORUR�GDOO·DUW������SDU�����GHOOD�&RQYHQ]LRQH�HXURSHD�GHL�GLULWWL�GHOO·XRPR���GL�VHJXLWR��
&RQYHQ]LRQH�R�&('8��VLD� LQ�WHUPLQL�GL�JDUDQ]LD�GHOO·DXWRULWj�H�GHOO·LPSDU]LDOLWj�GHO�
SRWHUH�JLXGL]LDULR��VLD�FRPH�SURWH]LRQH�GHOOD�UHSXWD]LRQH����DJOL�DYYRFDWL�GHYH�HVVHUH�
DFFRUGDWD�OD�SRVVLELOLWj�GL�FULWLFDUH�O·RSHUDWR�GHOOH�FRUWL��VRSUDWWXWWR�TXDORUD�WDOH�DWWLYLWj�
ULVXOWL�IXQ]LRQDOH�DOO·HVSOHWDPHQWR�GHO�PDQGDWR�GLIHQVLYR��8QD�GLYHUVD�LPSRVWD]LRQH��D�
SDUHUH�GHOOD�&RUWH��SRWUHEEH�FRQGXUUH�L�SURIHVVLRQLVWL�D�ULÀXWDUH�JOL�LQFDULFKL�SL��VFR-
PRGL�H��FRQVHJXHQWHPHQWH��DG�XQD�SDOHVH�YLROD]LRQH�GHO�GLULWWR�DOOD�GLIHVD��JDUDQWLWR��
SHU�RJQL�JUDGR�H�VWDWR�GHO�JLXGL]LR��GDOO·DUW����&('8���

1  $� WDO� SURSRVLWR�� VL� YHGDQR� OH� UHFHQWL� LQL]LDWLYH� SHU� OD� ´FRVWLWX]LRQDOL]]D]LRQHµ� GHOO·DYYRFDWXUD��
6SHFLÀFDWDPHQWH�� OD� SURSRVWD� GL� OHJJH� FRVWLWX]LRQDOH�$�&�� ������ GHSRVLWDWD� DOOD�&DPHUD� LO� ���PDU]R�
������UHFDQWH�´,QWURGX]LRQH�GHJOL�DUWLFROL�����ELV�H�����WHU�GHOOD�&RVWLWX]LRQH��LQ�PDWHULD�GL�DXWRQRPLD�
H�GL�HVHUFL]LR�GHOOD�SURIHVVLRQH�GL�DYYRFDWR��H�PRGLÀFD�DOO·DUWLFROR������LQ�PDWHULD�GL�FRPSRVL]LRQH�GHOOD�
&RUWH�FRVWLWX]LRQDOHµ��H�OD�SURSRVWD�GL� OHJJH�FRVWLWX]LRQDOH�$�6��������GHSRVLWDWD�LQ�6HQDWR�LO���DSULOH�
������SHU� OD� ´0RGLÀFD�GHOO·DUWLFROR�����GHOOD�&RVWLWX]LRQH� UHFDQWH� O·LQWURGX]LRQH�GL�SULQFuSL� LQHUHQWL�
OD� IXQ]LRQH� H� LO� UXROR� GHOO·DYYRFDWRµ�� /H� SURSRVWH� OHJLVODWLYH�� HQWUDPEH� DWWXDOPHQWH� DVVHJQDWH� DOOD� ,�
&RPPLVVLRQH�$IIDUL�&RVWLWX]LRQDOL�LQ�VHGH�5HIHUHQWH��VRQR�UHSHULELOL��ULVSHWWLYDPHQWH��VXL�VLWL�FDPHUD�LW�
e senato.it��
��  /·DUW�� ��� GHOOD� &RQYHQ]LRQH� VWDELOLVFH� FKH� ©��� 2JQL� SHUVRQD� KD� GLULWWR� DOOD� OLEHUWj� G·HVSUHVVLRQH��
7DOH�GLULWWR� LQFOXGH� OD� OLEHUWj�G·RSLQLRQH�H� OD� OLEHUWj�GL� ULFHYHUH�R�GL�FRPXQLFDUH� LQIRUPD]LRQL�R� LGHH�
VHQ]D� FKH� YL� SRVVD� HVVHUH� LQJHUHQ]D� GD� SDUWH� GHOOH� DXWRULWj� SXEEOLFKH� H� VHQ]D� OLPLWL� GL� IURQWLHUD�� ,O�
SUHVHQWH� DUWLFROR�QRQ� LPSHGLVFH� DJOL� 6WDWL�GL� VRWWRSRUUH� D�XQ� UHJLPH�GL� DXWRUL]]D]LRQH� OH� LPSUHVH�GL�
UDGLRGLIIXVLRQH��FLQHPDWRJUDÀFKH�R�WHOHYLVLYH�����/·HVHUFL]LR�GL�TXHVWH�OLEHUWj��SRLFKp�FRPSRUWD�GRYHUL�H�
UHVSRQVDELOLWj��SXz�HVVHUH�VRWWRSRVWR�DOOH�IRUPDOLWj��FRQGL]LRQL��UHVWUL]LRQL�R�VDQ]LRQL�FKH�VRQR�SUHYLVWH�
GDOOD�OHJJH�H�FKH�FRVWLWXLVFRQR�PLVXUH�QHFHVVDULH��LQ�XQD�VRFLHWj�GHPRFUDWLFD��DOOD�VLFXUH]]D�QD]LRQDOH��
DOO·LQWHJULWj�WHUULWRULDOH�R�DOOD�SXEEOLFD�VLFXUH]]D��DOOD�GLIHVD�GHOO·RUGLQH�H�DOOD�SUHYHQ]LRQH�GHL�UHDWL��DOOD�
SURWH]LRQH�GHOOD�VDOXWH�R�GHOOD�PRUDOH��DOOD�SURWH]LRQH�GHOOD�UHSXWD]LRQH�R�GHL�GLULWWL�DOWUXL��SHU�LPSHGLUH�
OD�GLYXOJD]LRQH�GL�LQIRUPD]LRQL�ULVHUYDWH�R�SHU�JDUDQWLUH�O·DXWRULWj�H�O·LPSDU]LDOLWj�GHO�SRWHUH�JLXGL]LDULRª��
3HU�XQ�DSSURIRQGLWR�FRPPHQWR�GHOOD�FLWDWD�GLVSRVL]LRQH�VL�YHGD��SHU�WXWWL��0��2HWKHLPHU���$��&DUGRQH��
$UWLFROR�����LQ�6��%DUWROH���3��'H�6HQD���9��=DJUHEHOVN\ �D�FXUD�GL���&RPPHQWDULR�EUHYH�DOOD�&RQYHQ]LRQH�HXURSHD�
SHU�OD�VDOYDJXDUGLD�GHL�GLULWWL�GHOO·XRPR�H�GHOOH�OLEHUWj IRQGDPHQWDOL��3DGRYD������������VV�
��  7DOH� GLULWWR�� FRP·q� QRWR�� q� ULFRPSUHVR� QHOOD� WXWHOD� GHOO·HTXR� SURFHVVR� RIIHUWD� GDOO·DUW�� ��� SDU�� ���
OHWW� c)��GHOOD�&RQYHQ]LRQH��LO�TXDOH��LQ�SDUWLFRODUH��SUHYHGH�FKH�©2JQL�DFFXVDWR�KD�GLULWWR�GL�GLIHQGHUVL�
SHUVRQDOPHQWH�R�DYHUH�O·DVVLVWHQ]D�GL�XQ�GLIHQVRUH�GL�VXD�VFHOWD�H��VH�QRQ�KD�L�PH]]L�SHU�UHWULEXLUH�XQ�
GLIHQVRUH��SRWHU�HVVHUH�DVVLVWLWR�JUDWXLWDPHQWH�GD�XQ�DYYRFDWR�G·XIÀFLR��TXDQGR�OR�HVLJRQR�JOL�LQWHUHVVL�
GHOOD�JLXVWL]LDª��$�WDO�SURSRVLWR��FRQ�OD�VHQWHQ]D�&('8��9DQ�0HFKHOHQ�H�DOWUL�F��2ODQGD��ULFF������������
���������� ��������� �������� q� VWDWR� SUHFLVDWR� FKH� ©WHQXWR� FRQWR� GHOOD� SRVL]LRQH� GL� SUHPLQHQ]D� FKH�
LO� GLULWWR� DG� XQD� EXRQD� DPPLQLVWUD]LRQH� GHOOD� JLXVWL]LD� KD� LQ� XQD� VRFLHWj� GHPRFUDWLFD�� RJQL� PLVXUD�
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,QYHUR��LO�FLWDWR�DUW�����&('8��VH��GD�XQD�SDUWH��DVVLFXUD�LO�GLULWWR�DOOD�OLEHUWj�GL�HVSUHV-
VLRQH��VHQ]D�FKH�OR�VWHVVR�VXELVFD�LQJHUHQ]H�GHOOH�DXWRULWj�SXEEOLFKH��G·DOWUD�SDUWH��VRW-
WRSRQH�WDOH�GLULWWR��SURSULR�LQ�YLUW��GHL�GRYHUL�H�GHOOH�UHVSRQVDELOLWj�GHULYDQWL�GDOO·HVHU-
FL]LR�GHOOR�VWHVVR��D�WDOXQH�UHVWUL]LRQL��WXWHODQGR��FRVu��DOWUL�YDORUL�ULWHQXWL�IRQGDPHQWDOL��
1HOOR�VSHFLÀFR��OD�OLEHUWj�GL�HVSUHVVLRQH��LQ�TXDQWR�HOHPHQWR�IXQ]LRQDOH�DOOD�JDUDQ]LD�
GL�DOWUL�GLULWWL�H�SULQFLSL�HVVHQ]LDOL�LQ�XQD�VRFLHWj�GHPRFUDWLFD�H�SOXUDOLVWD��GHYH�HVVHUH�
OLPLWDWD�TXDORUD�O·HVHUFL]LR�DEXVLYR�GHOOD�VWHVVD�ULVFKL�GL�FRPSURPHWWHUH�SURSULR�TXHL�
GLULWWL���FRQ�VSHFLÀFR�ULIHULPHQWR��SHU�FLz�FKH�FRQFHUQH�OD�SUHVHQWH�DQDOLVL��DOOD�WXWHOD�
GHOOD�UHSXWD]LRQH�H�GHOO·DXWRULWj�GHO�SRWHUH�JLXGL]LDULR�
/H�FLWDWH� OLPLWD]LRQL�DOOD� OLEHUWj�GL�HVSUHVVLRQH��KDQQR�FDUDWWHUH�HFFH]LRQDOH�DOOD� OXFH�
GHOO·LPSRUWDQ]D�GHO�GLULWWR�LQ�SDUROD��LO�TXDOH��FRPH�GHWWR��DSSDUH�VWUXPHQWDOH�DOOD�UHD-
OL]]D]LRQH�GL�DOWUH�OLEHUWj��FKH��QHO�ORUR�LQVLHPH��FRVWLWXLVFRQR�HOHPHQWL�HVVHQ]LDOL�GL�XQD�
VRFLHWj�GHPRFUDWLFD��,Q�SDUWLFRODUH��GDOOD�VXGGHWWD�HFFH]LRQDOLWj�GHULYD�OD�QHFHVVLWj�GL�
DSSOLFDUH�GHL�FULWHUL�HUPHQHXWLFL�UHVWULWWLYL��LQ�RVVHTXLR�DO�SULQFLSLR�H[FHSWLRQHV�VXQW�VWULFWLV-
VLPDH�LQWHUSUHWDWLRQLV���FRVu�FRPH�ULSHWXWDPHQWH�VRVWHQXWR�GDOOD�&RUWH���OD�TXDOH��LQYHUR��
KD�FRVWDQWHPHQWH�RIIHUWR�XQD�OHWWXUD�DPSLD�H�OLEHUDOH�GHOO·DPELWR�GL�DSSOLFD]LRQH�GHO�
GLULWWR�JDUDQWLWR�GDOO·DUW�������
,Q�TXHVWD�SURVSHWWLYD��SHUWDQWR��YDQQR�LQTXDGUDWL�JOL�REEOLJKL�JUDYDQWL�VXJOL�6WDWL��FXL�
VSHWWD�JDUDQWLUH�O·HIIHWWLYLWj�GHOO·DPELWR�DSSOLFDWLYR�ULFRQGXFLELOH�DOOD�OLEHUWj�GL�HVSUHV-

UHVWULWWLYD�GHOOD�GLIHVD�GHYH�HVVHUH�DVVROXWDPHQWH�QHFHVVDULDª��3HU�XQD�UDFFROWD�GHOOH�SURQXQFH�GHL�JLXGLFL�
GL�6WUDVEXUJR�LQ�UHOD]LRQH�DOO·DUW����GHOOD�&RQYHQ]LRQH�VL�YHGD�0��'H�6DOYLD��&RPSHQGLXP�GHOOD�&HGX��Le linee 
JXLGD�GHOOD�JLXULVSUXGHQ]D�UHODWLYD�DOOD�&RQYHQ]LRQH�HXURSHD�GHL�GLULWWL�GHOO·XRPR��1DSROL������������VV�
��  5HODWLYDPHQWH�DOO·DEXVR�GHOOD�OLEHUWj�GL�HVSUHVVLRQH�GL�YHGDQR�0��&DVWHOODQHWD��,O�QHJD]LRQLVPR�WUD�DEXVR�
GHO�GLULWWR�H�OLPLWH�DOOD�OLEHUWj�GL�HVSUHVVLRQH�LQ�XQD�GHFLVLRQH�GHOOD�&RUWH�HXURSHD�GHL�GLULWWL�GHOO·XRPR��LQ�TXHVWD�5LYLVWD��
������ ���� VV�� H� )�� )DOFRQL��$OFXQH� FRQVLGHUD]LRQL� VXOO·DEXVR� GHOOD� OLEHUWj� GL� HVSUHVVLRQH� QHOOD� JLXULVSUXGHQ]D� GL�
6WUDVEXUJR��LQ�6WXGL�VXOO·LQWHJUD]LRQH�HXURSHD������������VV�
��  /D�VXGGHWWD�LPSRVWD]LRQH��D�EHQ�YHGHUH��q�DOWUHVu�ULVFRQWUDELOH�QHOOD�VWUXWWXUD�GHOO·DUW�����GHO�3DWWR�VXL�
GLULWWL�FLYLOL�H�SROLWLFL��GHO����GLFHPEUH��������LO�TXDOH��ex�SDU�����SUHYHGH�LO�GLULWWR�DOOD�OLEHUWj�GL�HVSUHVVLRQH�
LQ�FDSR�DG�RJQL� LQGLYLGXR�H��FRQWHVWXDOPHQWH��DO�SDU�����GLVSRQH�GHOOH� UHVWUL]LRQL� ��TXDOL��DG�HVHPSLR��
LO�ULVSHWWR�GHL�GLULWWL�H�GHOOD�UHSXWD]LRQH�DOWUXL��VWDELOHQGR�FKH�OH�VWHVVH�GHEEDQR�HVVHUH�HVSUHVVDPHQWH�
SUHYLVWH�GDOOD�OHJJH��QRQFKp�QHFHVVDULH��,O�WHVWR�GHO�3DWWR��LQ�YHUVLRQH�LWDOLDQD��q�GLVSRQLELOH�LQ�5��/X]]DWR�
²�)��3RFDU��&RGLFH�GL�GLULWWR� LQWHUQD]LRQDOH�SXEEOLFR��7RULQR������������VV��3HU�XQ�FRQIURQWR�GHO�3DWWR�FRQ�
OD�&RQYHQ]LRQH�VL�YHGD�-��9HOX�²�5��(UJHF��/D�&RQYHQWLRQ�HXURSpQQH�GHV�GURLWV�GH�O·KRPPH��%UX[HOOHV��������
����VV��,PSRVWD]LRQH�SDU]LDOPHQWH�GLIIHUHQWH�FDUDWWHUL]]D��LQYHFH��LO�FRPELQDWR�GLVSRVWR�GHJOL�DUWW�����H�
���GHOOD�'LFKLDUD]LRQH�XQLYHUVDOH�GHL�GLULWWL�GHOO·XRPR��DGRWWDWD�GDOO·$VVHPEOHD�JHQHUDOH�GHOOH�1D]LRQL�
8QLWH�� LO� �� GLFHPEUH� ������7DOH� DWWR� VH�� GD� XQD�SDUWH�� ULFRQRVFH� LO� GLULWWR� DOOD� OLEHUWj� GL� RSLQLRQH� HG�
HVSUHVVLRQH�VHQ]D�SRUUH�OLPLWD]LRQH�DOFXQD��DUW�������G·DOWUD�SDUWH��SUHYHGH�GHOOH�UHVWUL]LRQL�GL�FDUDWWHUH�
JHQHUDOH�� FRVWLWXLWH�� SHU� O·DSSXQWR�� GDOOD� JDUDQ]LD� GHL� GLULWWL� H� GHOOH� OLEHUWj� DOWUXL�� GDOOH� HVLJHQ]H� GHOOD�
PRUDOH��GDOO·RUGLQH�SXEEOLFR�H�GDO�EHQHVVHUH�JHQHUDOH��3HU�XQ�FRQIURQWR�WUD� L�WUH�DWWL�FLWDWL��VL�YHGD�8��
9LOODQL��'DOOD�'LFKLDUD]LRQH�XQLYHUVDOH�DOOD�&RQYHQ]LRQH�HXURSHD�GHL�GLULWWL�GHOO·XRPR��%DUL�����������VV�
��   6XO�SXQWR�VL�YHGD�O·DQDOLVL�GL�0��&DVWHOODQHWD��/D�OLEHUWj�GL�VWDPSD�QHO�GLULWWR�LQWHUQD]LRQDOH�HG�HXURSHR��%DUL��
������������VV��6HPSUH�FRQ�ULJXDUGR�DO�SULQFLSLR�GL�LQWHUSUHWD]LRQH�UHVWULWWLYD�GHOOH�OLPLWD]LRQL�DO�GLULWWR�
LQ�HVDPH�3��&DUHWWL��$UW������/LEHUWj�GL�HVSUHVVLRQH��LQ 6��%DUWROH�²�%��&RQIRUWL�²�*��5DLPRQGL �D�FXUD�GL���
&RPPHQWDULR�DOOD�&RQYHQ]LRQH�HXURSHD�SHU�OD�WXWHOD�GHL�GLULWWL�GHOO·XRPR�H�GHOOH�OLEHUWj�IRQGDPHQWDOL��3DGRYD��������
����VV�
��  6L� YHGD�� H[� PXOWLV�� OD� VHQWHQ]D� &('8��+DQG\VLGH� F�� 5HJQR�8QLWR�� ULF�� �������� �������� �� ���� FRQ� OD�
TXDOH�OD�&RUWH�KD�DYXWR�PRGR�GL�DIIHUPDUH�FKH�RJQL�FRQGL]LRQH��OLPLWD]LRQH�R�UHVWUL]LRQH�DOOD�OLEHUWj�GL�
HVSUHVVLRQH�GHYH�HVVHUH�SURSRU]LRQDWD�DOOR�VFRSR�OHJLWWLPR�SHUVHJXLWR�GDOOR�6WDWR�
��  8QD�ULFRVWUX]LRQH�GL� WDOH� OHWWXUD� LQ�0��2HWKHLPHU��/·KDUPRQLVDWLRQ�GH� OD� OLEHUWp�G·H[SUHVVLRQ�HQ�(XURSH��
3DULJL�����������VV�



326

Federico Ceci

VLRQH��6H��SHU�XQ�YHUVR��DJOL�6WDWL�YLHQH�LPSRVWR��LQIDWWL��XQ�GRYHUH�GL�DVWHQVLRQH�GD�RJQL�
LQJHUHQ]D� FRQ� O·HVHUFL]LR�GHO�GLULWWR� LQ�SDUROD��SHU� DOWUR�YHUVR�� LQ�GHWHUPLQDWH� FLUFR-
VWDQ]H�ULVXOWD�RSSRUWXQR�FKH�JOL�VWHVVL�SRQJDQR�LQ�HVVHUH�PLVXUH�SRVLWLYH�QHL�FRQIURQWL�
GHJOL�LQGLYLGXL��DIÀQFKp�TXHVWL�XOWLPL�SRVVDQR�FRQFUHWDPHQWH�JRGHUH�GHOOD�WXWHOD�ORUR�
DFFRUGDWD�GDOOD�&RQYHQ]LRQH��1HO�GHWHUPLQDUH�XQ�DPELHQWH�IDYRUHYROH�DOOD�SDUWHFLSD-
]LRQH�SOXUDOLVWD�GL�WXWWL�L�FLWWDGLQL�DOOD�YLWD�GHOOD�VRFLHWj�DWWUDYHUVR�O·HVHUFL]LR�GHO�GLULWWR�
DOOD�OLEHUWj�GL�HVSUHVVLRQH��JOL�6WDWL�GHYRQR�FRQWHPSHUDUH�O·LQWHUHVVH�JHQHUDOH�FRQ�TXHOOR�
LQGLYLGXDOH��FRQVLGHUDQGR��LQ�SDUWLFRODUH��OH�SHFXOLDULWj�GHOOH�GLIIHUHQWL�VLWXD]LRQL�H�GHJOL�
VWDWXV�VRJJHWWLYL�
$�WDO�SURSRVLWR��H�SHU�FLz�FKH�FRQFHUQH�VSHFLÀFDWDPHQWH�OD�SUHVHQWH�DQDOLVL��OD�&RUWH�KD�
DYXWR�RFFDVLRQH�GL�HYLGHQ]LDUH�FRPH��QRQRVWDQWH�O·DPSLR�ULFRQRVFLPHQWR�RIIHUWR�GDOOD�
&RQYHQ]LRQH� DOOD� OLEHUWj�GL� HVSUHVVLRQH�� DOFXQH� FDWHJRULH� LQGLYLGXDOL� SRVVRQR� HVVHUH�
RJJHWWR�GL�UHVWUL]LRQL�LQ�WHUPLQL�VRJJHWWLYL��R��DO�FRQWUDULR��GL�XQ·HVWHQVLRQH�GHOOD�SRUWDWD�
GHOOD�WXWHOD�GL�GHWWD�OLEHUWj��SURSULR�LQ�YLUW��GHO�UXROR�VRFLDOH�VYROWR��
Ë�LO�FDVR��ULVSHWWLYDPHQWH��GL�PDJLVWUDWL�HG�DYYRFDWL��,QIDWWL��VH��GD�XQ�ODWR��OD�VDOYDJXDU-
GLD�GL�XQD�EXRQD�DPPLQLVWUD]LRQH�GHOOD�JLXVWL]LD�FRQGXFH�DG�DPSOLDUH�L�OLPLWL�DOOD�OLEHUWj�
GL�HVSUHVVLRQH�QHL�FRQIURQWL�GHL�JLXGLFL��GDOO·DOWUR�ODWR��OD�IXQ]LRQH�VYROWD�GDJOL�DYYRFDWL��
LQWHUPHGLDUL�WUD�VRFLHWj�H�FRUWL��QRQ�SXz�QRQ�FRPSRUWDUH�XQD�SL��LQWHQVD�SURWH]LRQH�
GHJOL�VWHVVL��TXDORUD��QHOO·HVSOHWDPHQWR�GLUHWWR�R�LQGLUHWWR�GHO�PDQGDWR�GLIHQVLYR��PXR-
YDQR�GHOOH�FULWLFKH�QHL�FRQIURQWL�GHOO·RSHUDWR�GHOOD�PDJLVWUDWXUD�
 

2. Le vicende all’origine della sentenza

3UHOLPLQDUPHQWH�DOO·DQDOLVL�GHL�OLPLWL�DOO·HVHUFL]LR�GHOOD�OLEHUWj�GL�HVSUHVVLRQH�H�GHO�FRQ-
VHJXHQWH�FRPSOHVVR�ELODQFLDPHQWR�WUD�WXWHOD�GHOO·DXWRULWj�JLXGL]LDULD�H�OLEHUWj�GL�FULWLFD�
GHOO·RSHUDWR�GHOOH�FRUWL�GD�SDUWH�GHJOL�DYYRFDWL��DSSDUH�RSSRUWXQR�ULFRVWUXLUH��VHSSXUH�
EUHYHPHQWH��OH�YLFHQGH�FKH�KDQQR�FRQGRWWR�DOOD�SURQXQFLD�LQ�HVDPH��,�GXH�FDVL��WUDWWDWL�
FRQJLXQWDPHQWH�SHU�YLD�GHOOH�DQDORJLH�WUD� L�ULFRUVL��VL� LVFULYRQR�LQ�XQ�SHUFRUVR�JLXUL-
VSUXGHQ]LDOH�YHQWHQQDOH�FRQ�FXL�OD�&RUWH�KD�UDIIRU]DWR�OD�WXWHOD�RIIHUWD�DJOL�DYYRFDWL��
DOOD�OXFH�GHO�SDUWLFRODUH�UXROR�VYROWR�GDJOL�VWHVVL�²�IXQ]LRQDOH�WDQWR�DO�EXRQ�DQGDPHQWR�
GHOO·DPPLQLVWUD]LRQH�GHOOD�JLXVWL]LD��TXDQWR�DOO·HVHUFL]LR�GHO�GLULWWR�GL�GLIHVD�²��H�OLPLWD-
WR��GL�FRQVHJXHQ]D��LO�SRWHUH�G·LQJHUHQ]D�GHJOL�6WDWL��

2.1. Il caso L.P.

/D�SULPD�YLFHQGD�DIIURQWDWD�GDOOD�&RUWH�KD�DYXWR�DG�RJJHWWR�LO�ULFRUVR�SUHVHQWDWR�GD�XQ�
DYYRFDWR�SRUWRJKHVH�FKH�DYHYD�SURPRVVR�XQ�UHFODPR�QHL�FRQIURQWL�GL�XQ�JLXGLFH�GD-
YDQWL�DO�&RQVHOKR�6XSHULRU�GD�0DJLVWUDWXUD��$OOD�OXFH�GL�DOFXQL�FRPSRUWDPHQWL�DGRWWDWL�GDO�
PDJLVWUDWR�QHO�FRUVR�GL�XQ·XGLHQ]D�SUHOLPLQDUH��LO�SURIHVVLRQLVWD�DYHYD�ODPHQWDWR�GHOOH�

��  ,Q� DVVHQ]D� GL� XQD� SUHFLVD� TXDOLÀFD]LRQH� GHO� FRQFHWWR� GL� LQJHUHQ]H� QHOO·DPELWR� GHOO·DUW�� ��� GHOOD�
&RQYHQ]LRQH�� OD�&RUWH� KD� IRUQLWR� GHOOH� HVHPSOLÀFD]LRQL� DOOD� OXFH� GHOOH� ÀQDOLWj�� GHO�PRPHQWR� H� GHOOH�
FRQVHJXHQ]H�GHOOH�VWHVVH��$�WDO�SURSRVLWR�VL�YHGD�%��5DLQH\�²�(��:LFNV�²�&��2YH\��-DFREV��:KLWH��DQG�2YH\��
7KH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV��2[IRUG������������VV�



327

Note a sentenza - Sezione Europa

LUUHJRODULWj�SURFHGLPHQWDOL��,Q�SDUWLFRODUH��O·DYYRFDWR�DYHYD�FRQWHVWDWR�O·HFFHVVLYR�ULWDU-
GR�SHU�OD�ÀVVD]LRQH�GHOO·XGLHQ]D��OD�VRPPDULD�DQDOLVL�GHOOD�GRFXPHQWD]LRQH�H�GHOOH�GL-
FKLDUD]LRQL�GHOOH�SDUWL��DIIHUPDQGR��LQROWUH��GL�DYHU�QRWDWR�XQ�FOLPD�GL�́ JUDQGH�LQWLPLWjµ�
WUD�LO�JLXGLFH�HG�LO�GLIHQVRUH�GL�FRQWURSDUWH��,O�UHFODPR�HUD�VWDWR�UHVSLQWR�GDO�&RQVLJOLR�
6XSHULRUH�GHOOD�0DJLVWUDWXUD�SRUWRJKHVH�D�VHJXLWR�GHOOH�VSLHJD]LRQL�IRUQLWH�GDO�JLXGLFH��
LO�TXDOH��QHJDQGR�RJQL�LUUHJRODULWj��DYHYD�VRVWHQXWR�FKH�OH�DFFXVH�IRUPXODWH�GDOO·DYYRFD-
WR�QRQ�IRVVHUR�VXSSRUWDWH�GD�DOFXQ�ULVFRQWUR�SUREDWRULR��4XLQGL��LO�PDJLVWUDWR�DYHYD�FL-
WDWR�O·DYYRFDWR�SHU�GLIIDPD]LRQH��DVVHUHQGR�FKH�OD�ID]LRVLWj�LQJLXVWDPHQWH�DGGHELWDWDJOL�
DYHVVH�OHVR�OD�VXD�UHSXWD]LRQH��/·DYYRFDWR��LQ�SURSULD�GLIHVD��DYHYD�VRWWROLQHDWR�FRPH�LO�
UHFODPR�DO�&60�IRVVH�VWDWR�DYDQ]DWR�LQ�XQD�SURFHGXUD�QRQ�SXEEOLFD�H�QHOO·DPELWR�GHO�
VXR�PDQGDWR�GL�OHJDOH��DIIHUPDQGR��LQROWUH��FKH�LO�FOLPD�GL�LQWLPLWj�IRVVH�ULFRQGXFLELOH�D�
YDULH�FLUFRVWDQ]H��WUD�FXL�LO�IDWWR�FKH�LO�VXR�FOLHQWH�QRQ�IRVVH�VWDWR�VHQWLWR�QHOO·XIÀFLR�GHO�
JLXGLFH��DO�FRQWUDULR�GL�TXDQWR�DFFDGXWR�SHU�O·DVVLVWLWR�GHOO·DYYRFDWR�DYYHUVDULR��
,O�7ULEXQDOH�GL�/LVERQD�DYHYD�GLFKLDUDWR�O·DYYRFDWR�FROSHYROH�GL�GLIIDPD]LRQH�DJJUD-
YDWD�� FRQGDQQDQGROR� DO�SDJDPHQWR�GL�(XUR��������� D� WLWROR�GL�PXOWD�� HG� DOOD� FRUUH-
VSRQVLRQH�GL�(XUR��������FRPH�ULVDUFLPHQWR�GHO�GDQQR�LQ�IDYRUH�GHO�PDJLVWUDWR��/D�
SURQXQFLD�GL�FRQGDQQD�DYHYD�HYLGHQ]LDWR�FRPH�OH�DFFXVH�UHODWLYH�DO�FOLPD�GL�LQWLPLWj�
FRVWLWXLVVHUR�YDOXWD]LRQL�SULYH�GL�EDVL�IDWWXDOL�H��LQ�TXDQWR�WDOL��LGRQHH�D�OHGHUH�O·LPSDU-
]LDOLWj�GHO�JLXGLFH�HG�LO�VXR�RQRUH�SURIHVVLRQDOH��/D�VHQWHQ]D�HUD�VWDWD�SDU]LDOPHQWH���H�in 
SHLXV�SHU�O·DYYRFDWR���ULIRUPDWD�GDOOD�&RUWH�G·DSSHOOR�GL�/LVERQD��FKH�DYHYD�FRQGDQQDWR�
LO�ULFRUUHQWH�DO�SDJDPHQWR�GHO�PDJJLRUH�LPSRUWR�ULFKLHVWR�GDO�JLXGLFH��GL�(XUR�����������
ULWHQHQGR�OH�DFFXVH�RIIHQVLYH�H�JUDYL��H��FRQVHJXHQWHPHQWH��ROWUH�O·DPELWR�GHOOH�FULWLFKH�
DPPLVVLELOL��QRQRVWDQWH�OR�VWDWXV�GL�GLIHQVRUH�GL�SDUWH�
,QÀQH��OD�6XSUHPD�&RUWH�SRUWRJKHVH��DGLWD�LQ�FRQVLGHUD]LRQH�GHOO·DVVHULWD�FRQWUDGGLW-
WRULHWj�GHOOD�VHQWHQ]D�GHOOD�&RUWH�G·DSSHOOR�GL�/LVERQD�FRQ�DOWUR�SUHFHGHQWH�JLXULVSUX-
GHQ]LDOH��DYHYD�UHVSLQWR�LO�ULFRUVR��VRVWHQHQGR�FKH�LO�FDVR�LQYRFDWR�GDO�ULFRUUHQWH�QRQ�
SRWHVVH�HVVHUH�DSSOLFDWR�SHU�YLD�GHOOH�FLUFRVWDQ]H�IDWWXDOL�GLIIHUHQWL�
/D�YLFHQGD�� FRVu�� q� VWDWD� VRWWRSRVWD� DO� YDJOLR�GHOOD�&RUWH� HXURSHD� FKH�� FRPH� VL� DYUj�
PRGR�GL�RVVHUYDUH��KD�YDOXWDWR�OD�FRQGDQQD�QHL�FRQIURQWL�GHO�ULFRUUHQWH�LQ�FRQWUDVWR�
FRQ�O·DUW�����GHOOD�&RQYHQ]LRQH�

2.2. La vicenda Carvalho

,O�VHFRQGR�ULFRUVR�HVDPLQDWR�GDOOD�&RUWH�q�VWDWR�SURSRVWR�GD�XQ�DYYRFDWR�SRUWRJKHVH��
FRQGDQQDWR�DO�ULVDUFLPHQWR�GHO�GDQQR�QHL�FRQIURQWL�GL�XQ�JLXGLFH��SHU�DYHU�OHVR�OD�UHSX-
WD]LRQH�GL�TXHVW·XOWLPR��,O�OHJDOH�HUD�FRVWLWXLWR�TXDOH�GLIHQVRUH�GL�GXH�SHUVRQH�GL�RULJLQH�
JLWDQD��JLXGLFDWH�FROSHYROL�GDO�7ULEXQDOH�GL�)HOJXHLUDV�GHL� UHDWL�GL� LQJLXULH�� UHVLVWHQ]D�
D�SXEEOLFR�XIÀFLDOH�H�YLROHQ]D�QHL�FRQIURQWL�GHOOH�IRU]H�GHOO·RUGLQH��1HO�IRUPXODUH�OD�
FLWDWD�VHQWHQ]D��LO�JLXGLFH�DYHYD�WXWWDYLD�XWLOL]]DWR�HVSUHVVLRQL�GXUH�H�LQDSSURSULDWH�QHL�
FRQIURQWL�GHJOL�LPSXWDWL�H��SL��LQ�JHQHUDOH��GHOOD�ORUR�FRPXQLWj��,QYHUR��QHOOD�SURQXQFLD�
GHO�7ULEXQDOH�� L�JLWDQL�HUDQR�VWDWL�TXDOLÀFDWL�TXDOL�IROOD�´XOXODQWHµ��´FOLHQWL�GHO�SRVWRµ�
GHOOH�IRU]H�GHOO·RUGLQH��JUXSSR�HWQLFR�GDOOD�VFDUVD�LJLHQH�H��LQÀQH��FRPH�EXJLDUGL�H�GL-
SHQGHQWL�GDL�VXVVLGL�VWDWDOL��,O�PDJLVWUDWR�JLXGLFDQWH��LQROWUH��DYHYD�ULWHQXWR�QRQ�YHULWLHUH�
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OH�YHUVLRQL�SUHVHQWDWH�GDJOL�DFFXVDWL��LQ�TXDQWR�SDUWL�GHOOD�FRPPHGLD�´GHOOD�SHUVHFX]LR-
QH�H�GHOOD�YLWWLPL]]D]LRQH�GHL�SRYHUL�]LQJDULµ�
/D�VXGGHWWD�SURQXQFLD��SURSULR�LQ�YLUW��GHOOH�PRWLYD]LRQL�DGRWWDWH�GDO�JLXGLFH��HUD�VWDWD�
DPSLDPHQWH�ULSRUWDWD�H�FULWLFDWD�GDOOD�VWDPSD�H�GDL�PHGLD��/·DYYRFDWR��LQROWUH��DYHYD�UL-
ODVFLDWR�XQ·LQWHUYLVWD�UDGLRIRQLFD�QHOOD�TXDOH�GHÀQLYD�LQDSSURSULDWH�OH�HVSUHVVLRQL�XWLOL]-
]DWH��6XFFHVVLYDPHQWH��DOOR�VWHVVR�GLIHQVRUH�HUDQR�VWDWH�DWWULEXLWH�DOFXQH�GLFKLDUD]LRQL�
UHODWLYH�DOOD�VHQWHQ]D�GHOOD�&RUWH�G·DSSHOOR�GL�3RUWR���FKH�DYHYD�DQQXOODWR�SDU]LDOPHQWH�
OD�SULPD�GHFLVLRQH����FRQ�OH�TXDOL�DYHYD�ULWHQXWR�FKH�OH�HVSUHVVLRQL�XWLOL]]DWH�GDO�JLXGLFH�
GL�SULPR�JUDGR�IRVVHUR�UD]]LVWH�H�[HQRIREH�
$OOD�OXFH�GHO�WHQRUH�GHOOD�FLWDWD�VHQWHQ]D��O·DYYRFDWR��VHPSUH�UDSSUHVHQWDQGR�L�GXH�LQ-
GLYLGXL�GL�RULJLQH�JLWDQD��DYHYD�SUHVHQWDWR��GD�XQD�SDUWH��XQD�GHQXQFLD�SHQDOH�SHU�GLI-
IDPD]LRQH�H�GLVFULPLQD]LRQH�UD]]LDOH�H��G·DOWUD�SDUWH��XQD�ULFKLHVWD�GL�ULVDUFLPHQWR�GHO�
GDQQR�LQ�VHGH�FLYLOH��DPEHGXH�QHL�FRQIURQWL�GHO�JLXGLFH��(QWUDPEH�OH�ULFKLHVWH��WXWWDYLD��
HUDQR�VWDWH�UHVSLQWH�SRLFKp��QRQRVWDQWH� OD�VHQWHQ]D�FRQWHQHVVH�HVSUHVVLRQL�HFFHVVLYH�
H�VXSHUÁXH��OH�VWHVVH�QRQ�SRWHYDQR�HVVHUH�FRQVLGHUDWH�DWWDFFKL�SHUVRQDOL��ÀQDOL]]DWL�D�
GDQQHJJLDUH�O·RQRUH�H�OD�UHSXWD]LRQH�GHJOL�LPSXWDWL�
,O�JLXGLFH��D�VHJXLWR�GL�GHWWH�D]LRQL��DYHYD�GXQTXH�SURPRVVR�XQ·D]LRQH�GL�UHVSRQVDELOLWj�
FLYLOH�QHL�FRQIURQWL�GHOO·DYYRFDWR�GLQDQ]L�DO�7ULEXQDOH�GL�)HOJXHLUDV��VRVWHQHQGR�FKH�O·X-
WLOL]]R�GD�SDUWH�GHOOR�VWHVVR�GL�DOFXQL�HVWUDWWL�GHOOD�VHQWHQ]D�H�OH�ULFKLHVWH�LQ�VHGH�FLYLOH�H�
SHQDOH�DYDQ]DWH�QHL�VXRL�FRQIURQWL�DYHVVHUR�FRPSRUWDWR�XQ�GDQQR�DOOD�VXD�UHSXWD]LRQH��
,O�7ULEXQDOH�DGLWR�DYHYD�DFFROWR�OD�VXGGHWWD�ULFKLHVWD�GL�ULVDUFLPHQWR��VRIIHUPDQGRVL��LQ�
SDUWLFRODUH��VXOOH�D]LRQL�OHJDOL�SURPRVVH�GDOO·DYYRFDWR�QHOO·LQWHUHVVH�GHL�FOLHQWL��,QYHUR��L�
ULFRUVL�SHU�GLIIDPD]LRQH�HUDQR�VWDWL�ULWHQXWL�LQDGHJXDWL�HG�LQFRHUHQWL�SRLFKp�LQTXDGUDWL�
FRPH�FRPSRUWDPHQWL�XOWURQHL�ULVSHWWR�DOOD�FULWLFD�SHU�LO�OLQJXDJJLR�XWLOL]]DWR��SUHVXSSR-
QHQGR�GHL�JLXGL]L�GL�YDORUH�GHO�JLXGLFH�QHL�FRQIURQWL�GHJOL�LPSXWDWL�JLWDQL��,O�7ULEXQDOH�
DYHYD�VRVWHQXWR�FKH��QRQRVWDQWH� OH�HFFHVVLYH�IRUPXOD]LRQL�FRQWHQXWH�QHOOD�VHQWHQ]D��
QRQ�YL�IRVVH�DOFXQD�UDJLRQH�SHU�ULWHQHUH�FKH�LO�PDJLVWUDWR�DYHVVH�YROXWR�HVSULPHUH�XQ·R-
SLQLRQH�SHUVRQDOH�ÀQDOL]]DWD�DG�RIIHQGHUH�O·RQRUH�H�OD�UHSXWD]LRQH�GHJOL�LPSXWDWL��7DOH�
FRQFOXVLRQH�HUD� VWDWD�SHUDOWUR�DYDOODWD��QHOOD�SURVSHWWLYD�GHO�7ULEXQDOH��SURSULR�GDOOR�
VWDWXV�GHOO·DYYRFDWR�FKH��LQ�TXDQWR�WDOH��DYUHEEH�GRYXWR�GDUH�XQD�OHWWXUD�SL��RJJHWWLYD�
GHOOH�FLUFRVWDQ]H�IDWWXDOL��$O�FRQWUDULR��DFFHWWDQGR�LO�SDWURFLQLR�GL�D]LRQL�OHJDOL�LOOHJLW-
WLPH��LO�SURIHVVLRQLVWD�DYHYD�FDXVDWR��FRQ�JUDYH�QHJOLJHQ]D��XQ�GDQQR�DOOD�UHSXWD]LRQH�
GHO�JLXGLFH�
,O�7ULEXQDOH�DYHYD�FRQGDQQDWR�O·DYYRFDWR�DO�SDJDPHQWR�GL�(XUR������������D�WLWROR�GL�
ULVDUFLPHQWR�GHO�GDQQR�PRUDOH�VXELWR�GDO�JLXGLFH����
/D�VHQWHQ]D�HUD�VWDWD�SRL�DSSHOODWD�GLQDQ]L�DOOD�&RUWH�G·DSSHOOR�GL�3RUWR��OD�TXDOH��SXU�
VRWWROLQHDQGR�O·LPSRUWDQ]D�GHOOH�LPPXQLWj�GL�FXL�JRGRQR�JOL�DYYRFDWL�QHOO·HVHUFL]LR�GHO�
ORUR�PDQGDWR��DL�VHQVL�GHOO·DUW������GHOOD�&RVWLWX]LRQH11��DYHYD�ULIRUPDWR�VROR�SDU]LDO-

���  /·DUW������GHO�FRGLFH�FLYLOH�SRUWRJKHVH��GLVSRVL]LRQH� LQ�YLUW��GHOOD�TXDOH�q�VWDWD�GHFLVD� OD�YLFHQGD��
GLVFLSOLQD� OD� UHVSRQVDELOLWj� DTXLOLDQD� H�� FRQ� XQD� IRUPXOD]LRQH� VLPLOH� DOO·DUW�� ����� F�F��� SUHYHGH� FKH�
FKLXQTXH��FRQ�GROR�R�FROSD��YLROL�LOOHFLWDPHQWH�L�GLULWWL�DOWUXL��R�TXDOVLDVL�DOWUD�GLVSRVL]LRQH�GL�OHJJH�YROWD�
D�WXWHODUH�JOL�VWHVVL��q�WHQXWR�D�ULVDUFLUH�LO�GDQQHJJLDWR�SHU�LO�SUHJLXGL]LR�GHULYDQWH�GD�WDOH�DWWR�
11  ,Q�YLUW��GHOOD�FLWDWD�GLVSRVL]LRQH�FRVWLWX]LRQDOH�©OD�OHJJH�FRQFHGH�DJOL�DYYRFDWL�OH�LPPXQLWj�QHFHVVDULH�
SHU�O·HVHUFL]LR�GHO�ORUR�PDQGDWR�H�QH�UHJROD�O·HVHUFL]LR�FRPH�HOHPHQWR�HVVHQ]LDOH�QHOO·DPPLQLVWUD]LRQH�
GHOOD�JLXVWL]LDª�
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PHQWH�OD�GHFLVLRQH�GL�SULPR�JUDGR��ULGXFHQGR�OD�FRQGDQQD�DG�(XUR������������/D�&RUWH�
DYHYD�ULWHQXWR�JUDYDQWH��LQ�FDSR�DOO·DYYRFDWR��O·REEOLJR�GL�ULÀXWDUH�PDQGDWL�ÀQDOL]]DWL�D�
VFRSL�LOOHFLWL�R�FRPXQTXH�QRQ�SURIHVVLRQDOL��&RQ�OH�GXH�D]LRQL�FRQWHVWDWH��DO�FRQWUDULR��
LO� GLIHQVRUH� DYHYD�SRVWR� LQ� HVVHUH� FRQGRWWH�QRQ�JLXVWLÀFDWH�GDOOD� IXQ]LRQH� VRFLDOH� H�
SXEEOLFD�GHOOD�SURIHVVLRQH�HG�HVRUELWDQWL�ULVSHWWR�DL�SDUDPHWUL��JLXULGLFL�H�GHRQWRORJLFL��
FKH�HJOL�VWHVVR�DYUHEEH�GRYXWR�ULVSHWWDUH�QHOO·DPELWR�GHOOD�GLIHVD�GHJOL�LQWHUHVVL�GHJOL�
DVVLVWLWL��
,QÀQH��GRSR�XQD�SURQXQFLD�GL�LUULFHYLELOLWj�DGRWWDWD�GDOOD�&RUWH�&RVWLWX]LRQDOH�SRUWR-
JKHVH�� OD�YLFHQGD�q�VWDWD�VRWWRSRVWD�DOO·DQDOLVL�GHL�JLXGLFL�GL�6WUDVEXUJR��L�TXDOL��FRPH�
DQWLFLSDWR��KDQQR�ULWHQXWR�RSSRUWXQR�HVDPLQDUH�FRQJLXQWDPHQWH�L�GXH�ULFRUVL�FLWDWL�

3. La limitazione della libertà di espressione e la tutela 
dell’autorità del potere giudiziario

5LFRVWUXLWH� OH�YLFHQGH��SDVVLDPR�D�YHULÀFDUH� L� FULWHUL� LQGLYLGXDWL�GDOOD�&RUWH�HXURSHD�
DSSOLFDELOL�SHU�ULVSHWWDUH�OH�QRUPH�FRQYHQ]LRQDOL�H�UDJJLXQJHUH�XQ�JLXVWR�ELODQFLDPHQWR�
WUD�L�GLULWWL�LQ�JLRFR��RVVLD�OLEHUWj�GL�HVSUHVVLRQH�H�JDUDQ]LD�GHOO·DXWRULWj�H�GHOO·LPSDU]LD-
OLWj�GHL�JLXGLFL��&RPH�DQWLFLSDWR��O·DUW�����GHOOD�&RQYHQ]LRQH�QRQ�VWDELOLVFH�XQ�GLULWWR�
DVVROXWR��EHQVu� FRQWHPSOD� LSRWHVL� LQ� FXL� O·HVHUFL]LR�GHOOD� OLEHUWj�GL� HVSUHVVLRQH��QHOOH�
YDULH�GHFOLQD]LRQL�SRVVLELOL��ULVXOWL�LQ�FRQWUDVWR�FRQ�DOWUL�GLULWWL��ULFRQRVFLXWL�GDOOD�VWHVVD�
&RQYHQ]LRQH�TXDOL�SDULPHQWL�VWUXPHQWDOL�DOOR�VYLOXSSR�GHOO·LQGLYLGXR�H�GHOOD�VRFLHWj��
SUHYHGHQGR�FRVu�GHOOH�OLPLWD]LRQL�
,Q�TXHVWD�SURVSHWWLYD��ULVXOWD�VHPSOLFH�FRPSUHQGHUH�OH�UDJLRQL�GHOO·LQWHQVD�WXWHOD�DFFRU-
GDWD�DOO·DXWRULWj�GHO�SRWHUH�JLXGL]LDULR��WUDWWDWD��VRYHQWHPHQWH��DQFKH�LQ�WHUPLQL�GL�SUH-
JLXGL]LR�DOO·DOWUXL�UHSXWD]LRQH����(G��LQYHUR��GDOOD�PHUD�GHÀQL]LRQH�GHOO·HVWHQVLRQH�GHO�
FRQFHWWR�GL�DXWRULWj�GHO�SRWHUH�JLXGL]LDULR�RIIHUWD�GDOOD�&RUWH��TXHVW·XOWLPD�KD�ULVFRQ-
WUDWR�OD�QHFHVVLWj�GL�DPSOLDUH�LO�SHULPHWUR�DSSOLFDWLYR�GHOOD�OLPLWD]LRQH�LQ�SDUROD��,Q�SDU-
WLFRODUH��L�JLXGLFL�GL�6WUDVEXUJR�KDQQR�DIIHUPDWR�FKH�LO�SRWHUH�JLXGL]LDULR�©FRPSULVHV�WKH�
PDFKLQHU\�RI �MXVWLFH�RU�WKH�MXGLFLDO�EUDQFK�RI �JRYHUQPHQW�DV�ZHOO�DV�WKH�MXGJHV�LQ�WKHLU�RIÀFLDO�FDSDFLW\ª�
H�O·DXWRULWj�GHOOR�VWHVVR�©LQFOXGHV��LQ�SDUWLFXODU��WKH�QRWLRQ�WKDW�WKH�FRXUWV�DUH��DQG�DUH�DFFHSWHG�E\�
WKH�SXEOLF�DW�ODUJH�DV�EHLQJ��WKH�SURSHU�IRUXP�IRU�WKH�DVFHUWDLQPHQW�RI �OHJDO�ULJKWV�DQG�REOLJDWLRQV�DQG�
WKH�VHWWOHPHQW�RI �GLVSXWHVª����3DUWHQGR�GDOOD�VXGGHWWD�TXDOLÀFD]LRQH��OD�&RUWH�KD�ULVFRQWUDWR�
OD�QHFHVVLWj�FKH�OD�FROOHWWLYLWj�QXWUD�ULVSHWWR�H�ÀGXFLD�QHL�FRQIURQWL�GHOOD�PDJLVWUDWXUD�H�
GHOOD�FDSDFLWj�GHOOD�VWHVVD�GL�DGHPSLHUH�OD�IRQGDPHQWDOH�IXQ]LRQH�DIÀGDWDOH�
7DOH�LPSRVWD]LRQH��ULÁHWWHQGR�OD�FRPXQH�YLVLRQH�GHJOL�6WDWL�PHPEUL�GL�JDUDQ]LD�GHOO·DX-
WRULWj�H�GHOO·LPSDU]LDOLWj�GHO�SRWHUH�JLXGL]LDULR��q�VWDWD�VHJXLWD�GDOOD�&RUWH��FKH�KD� LQ-

���  ,Q�TXHVWR�VHQVR�&��)RFDUHOOL��7UDWWDWR�GL�GLULWWR�LQWHUQD]LRQDOH��0LODQR�������������
���  7DOH�LQTXDGUDPHQWR�q�VWDWR�FRPSLXWR�GDOOD�&RUWH��QHO�FDVR�&('8��6XQGD\�7LPHV�Q���F��5HJQR�8QLWR��
ULF����������� ����������������� OHDGLQJ� FDVH�GHOOD�PDWHULD� LQ�HVDPH��QHO�TXDOH�� WUD� O·DOWUR�� L�JLXGLFL�KDQQR�
HYLGHQ]LDWR�OD�QHFHVVLWj�GL�YDOXWDUH�O·LPSRUWDQ]D�GHOO·DUW����FKH�©FRQVDFUD�LO�SULQFLSLR�IRQGDPHQWDOH�GHOOD�
SUHPLQHQ]D� GHO� GLULWWRª�� /D� FLWDWD� SURQXQFLD� q� DQDOL]]DWD� LQ� 5�� 6DSLHQ]D��/D� OLEHUWj� GL� HVSUHVVLRQH� QHOOD�
&RQYHQ]LRQH�HXURSHD�GHL�GLULWWL�GHOO·XRPR��LO�FDVR�6XQGD\�7LPHV��LQ�Rivista di Diritto Internazionale�����������VV��6XO�
SXQWR�VL�YHGD�DOWUHVu�OD�VHQWHQ]D�&('8��:RUP�Y��$XVWULD��ULF������������������������



330

Federico Ceci

JOREDWR� OD� FRQFH]LRQH� DQJORVDVVRQH�GL� FRQWHPSW� RI � FRXUW����4XHVWD� WHRULD�� LQ� VLQWHVL�� q�
ÀQDOL]]DWD�D�SUHYHQLUH�RJQL�IRUPD�GL�LQWHUIHUHQ]D�FRQ�O·DPPLQLVWUD]LRQH�GHOOD�JLXVWL]LD��
HYLWDQGR��QHOOR�VSHFLÀFR��JOL�ROWUDJJL�DOOD�FRUWH����/·DPELWR�GL�RSHUDWLYLWj�GL�GHWWL�SULQFLSL�
SXz�SHUWDQWR�DUULYDUH�D�ULFRPSUHQGHUH�O·RWWHPSHUDQ]D�DOOH�VWDWXL]LRQL�HPHVVH�GDL�JLX-
GLFL��OD�UHSXWD]LRQH�GHOO·LQWHUR�VLVWHPD�JLXGL]LDULR�H�OD�ÀGXFLD�GHOOH�SDUWL�QHOO·LVWLWX]LRQH�
FKH�DPPLQLVWUD�OD�JLXVWL]LD��4XHVW·XOWLPR�DVSHWWR��D�EHQ�YHGHUH��ULVXOWD�OD�YHUD�UDJLRQH�
GHOO·HVWHQVLRQH�GHL�OLPLWL�DOOD�OLEHUWj�GL�HVSUHVVLRQH�SUHYLVWD�GDOOD�&RQYHQ]LRQH��,QYHUR��
OD�QHFHVVLWj�FKH�OD�FROOHWWLYLWj�FRQVHUYL�ÀGXFLD�QHOOD�EXRQD�DPPLQLVWUD]LRQH�GHOOD�JLX-
VWL]LD�H��FRQVHJXHQWHPHQWH��ULFRQRVFD�O·DXWRULWj�GHO�SRWHUH�JLXGL]LDULR�H�GHOOH�GHFLVLRQL�
GDOOR�VWHVVR�DGRWWDWH��FRVWLWXLVFH�XQ�SLODVWUR�SRUWDQWH�GL�RJQL�6WDWR�GL�GLULWWR��QHO�TXDOH��
SHU�O·DSSXQWR��OH�FRQWURYHUVLH�YHQJRQR�ULPHVVH�DG�RUJDQL�LPSDU]LDOL�H�LQGLSHQGHQWL��OH�
FXL�SURQXQFH�UHJRODQR�L�UDSSRUWL�WUD�SULYDWL��QRQFKp�WUD�FLWWDGLQL�H�6WDWR��
6XOOD�VFRUWD�GL� WDOL�SUHPHVVH��D�SDUWLUH�GDOOD�VHQWHQ]D�GHO�FDVR�6XQGD\�7LPHV�� OD�&RUWH�
q� LQWHUYHQXWD� LQ�PROWHSOLFL�RFFDVLRQL�SHU�GHOLQHDUH� L� FRQÀQL�GHOOH� FULWLFKH�SHUPHVVH��
LQ�TXDQWR�IXQ]LRQDOL�DO�FRQWUROOR�GHOO·RSHUDWR�GHL�JLXGLFL�H�DOOR�VYLOXSSR�GL�GLEDWWLWL�GL�
SXEEOLFR� LQWHUHVVH�� LQGLYLGXDQGR��DOOR�VWHVVR� WHPSR�� L�FULWHUL�SHU� ULWHQHUH� OHJLWWLPH� OH�
LQJHUHQ]H�VWDWDOL�DOO·HVHUFL]LR�GHOOD�OLEHUWj�GL�HVSUHVVLRQH��,Q�TXHVWD�GLUH]LRQH�VL�LQTXDGUD�
O·RULHQWDPHQWR�VHJXLWR�GDL�JLXGLFL�GL�6WUDVEXUJR�VLQ�GDOOD� ULVDOHQWH�VHQWHQ]D�QHO�FDVR�
%DUIRG�F��'DQLPDUFD����FRQ�FXL�OD�&RUWH�KD�ULWHQXWR�OHJLWWLPD�OD�FRQGDQQD�GL�XQ�JLRUQDOL-
VWD�DO�SDJDPHQWR�GL�XQ·DPPHQGD��SHU�DYHU�VRVWHQXWR��VHQ]D�XQ�VXIÀFLHQWH�IRQGDPHQWR�
SUREDWRULR��FKH�L�JLXGLFL�VL�IRVVHUR�PRVWUDWL�GL�SDUWH�GXUDQWH�LO�JLXGL]LR��,QYHUR��LQ�TXHOOD�
YLFHQGD�� OD�FULWLFD�YHUVR�O·RSHUDWR�GHL�PDJLVWUDWL�HUD�VWDWD�TXDOLÀFDWD�TXDOH�©GHIDPDWRU\�
DFFXVDWLRQ�DJDLQVW�WKH�OD\�MXGJHV�SHUVRQDOO\��ZKLFK�ZDV�OLNHO\�WR�ORZHU�WKHP�LQ�WKH�SXEOLF�HVWHHP�DQG�
SXW�IRUZDUG�ZLWKRXW�DQ\�VXSSRUWLQJ�HYLGHQFHª���H��FRQVHJXHQWHPHQWH��OR�6WDWR�DYHYD�OHJLWWLPD-
PHQWH�SRVWR�LQ�HVVHUH�GHOOH�PLVXUH��QHFHVVDULH�LQ�XQD�VRFLHWj�GHPRFUDWLFD��SHU�WXWHODUH�
OD�UHSXWD]LRQH�GHL�PDJLVWUDWL�H�O·LPSDU]LDOLWj�GHOO·LQWHUR�VLVWHPD�JLXGL]LDULR��$OOR�VWHVVR�
PRGR��RJQL�TXDO�YROWD�OH�FULWLFKH�PRVVH�QHL�FRQIURQWL�GHL�JLXGLFL�VRQR�ULVXOWDWH�SULYH�GL�
XQD�EDVH�IDWWXDOH�H�QRQ�ULOHYDQWL�DL�ÀQL�GHO�SXEEOLFR�GLEDWWLWR��OD�&RUWH�QRQ�KD�ULVFRQWUD-
WR�DOFXQD�YLROD]LRQH�GHOO·DUW�����GHOOD�&RQYHQ]LRQH��7DOH�FRQFOXVLRQH�q�VWDWD�VRVWHQXWD�
LQ�FDVL�LQ�FXL�OH�HVSUHVVLRQL�XWLOL]]DWH�QHL�FRQIURQWL�GHL�JLXGLFL�WUDYDOLFDYDQR�LO�SHULPHWUR�
GHOOD�FULWLFD��GLYHQWDQGR�HFFHVVLYH�R��DGGLULWWXUD��RIIHQVLYH��1HOOD�YLFHQGD�3UDJHU�H�2EHU-
VFKOLFN�F��$XVWULD����DG�HVHPSLR��DOFXQL�JLRUQDOLVWL�DYHYDQR�GHÀQLWR�XQ�JLXGLFH�´DUURJDQWµ�H�

���  6XO�SXQWR� VL� YHGD�0��9HUSHDX[��)UHHGRP� RI � H[SUHVVLRQ�� 6WUDVEXUJR�� ������ ���� VV��$�EHQ�YHGHUH�� OD�
YRORQWj�GHO�5HJQR�8QLWR�GL�SUHYHGHUH�HVSUHVVDPHQWH�OD�WXWHOD�GHOO·DXWRULWj�JLXGL]LDULD�TXDOH�OLPLWD]LRQH�
DOOD� OLEHUWj�GL�HVSUHVVLRQH��SURSULR� LQ�RVVHTXLR�DOOD�FLWDWD�GRWWULQD�GHO� FRQWHPSW� RI � FRXUW�� q� ULVFRQWUDELOH�
DQFKH�QHL�ODYRUL�SUHSDUDWRUL�DOOD�&RQYHQ]LRQH��GLVSRQLELOL�VXO�VLWR�echr.coe.int�
���  /D� ULOHYDQ]D� GHOOD� WHRULD� LQ� SDUROD� SHU� JOL� RUGLQDPHQWL� GL� FRPPRQ� ODZ� q� FRQVWDWDELOH�� DG� HVHPSLR��
QHOO·DGR]LRQH� GD� SDUWH� GHO� 5HJQR�8QLWR� GHO�&RQWHPSW� RI � &RXUW�$FW�� GHO� ������ 7DOH� DWWR� QRUPDWLYR� ��
HPDQDWR�� WUD� OH�DOWUH�UDJLRQL��DQFKH�FRPH�UHD]LRQH�GHOOR�6WDWR�DOOD�FLWDWD�VHQWHQ]D�6XQGD\�7LPHV��Q���²�
SUHYHGH�XQD�UHVSRQVDELOLWj�LQ�FDSR�D�FKLXQTXH�SRQJD�LQ�HVVHUH�FRQGRWWH�©ZKLFK�FUHDWHV�D�VXEVWDQWLDO�ULVN�WKDW�
WKH�FRXUVH�RI �MXVWLFH�LQ�WKH�SURFHHGLQJV�LQ�TXHVWLRQ�ZLOO�EH�VHULRXVO\�LPSHGHG�RU�SUHMXGLFHGª. 3HU�XQ·DQDOLVL�GHO�FRQFHWWR�
di FRQWHPSW�RI �FRXUW��HG�LQ�SDUWLFRODUH�GHOO·LOOHFLWR�TXDOLÀFDWR�FRPH�´VFDQGDOL]LQJ�WKH�FRXUWµ�VL�YHGD��H[�PXOWLV��
&�-��0LOOHU�²�'��3HUU\��0LOOHU�RQ�&RQWHPSW�RI �&RXUW��2[IRUG�������
���  &('8��%DUIRG�F��'DQLPDUFD��ULF������������������
���  ,YL�������
���  &('8�� 3UDJHU� H� 2EHUVFKOLFN� F�� $XVWULD�� ULF�� ��������� �������� ,Q� TXHVWD� SURQXQFLD� OD� &RUWH� KD�
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´EXOO\LQJµ�QHOOR�VYROJLPHQWR�GHOOD�VXD�IXQ]LRQH��VRVWHQHQGR��LQROWUH��FKH�DYHVVH�WUDWWDWR�
JOL�LPSXWDWL�FRPH�IRVVHUR�JLj�FRQGDQQDWL�VLQ�GDOO·LQL]LR�GHO�JLXGL]LR��/D�&RUWH��DQFKH�LQ�
TXHVWR�FDVR����KD�ULWHQXWR�FKH�OH�UHVWUL]LRQL�LPSRVWH�GDOOH�DXWRULWj�DXVWULDFKH�ULVSRQGHV-
VHUR�DG�XQ�ELVRJQR�VRFLDOH�LPSHOOHQWH��RYYHURVLD�TXHOOR�GL�SURWHJJHUH�LO�JLXGLFH�²��FKH��
©DV�WKH�JXDUDQWRU�RI � MXVWLFH��D�IXQGDPHQWDO�YDOXH�LQ�D�ODZ�JRYHUQHG�6WDWHª� GHYH�SRWHU�YDQWDUH�
GHOOD�ÀGXFLD�GHOOD�VRFLHWj ²�GD�©GHVWUXFWLYH�DWWDFNV� WKDW�DUH� HVVHQWLDOO\�XQIRXQGHGª�DQFKH� LQ�
FRQVLGHUD]LRQH�GHO�GRYHUH�GL�LPSDU]LDOLWj�FKH�LPSHGLVFH�DL�PHPEUL�GHOOD�PDJLVWUDWXUD�
GL�UHSOLFDUH�OLEHUDPHQWH�DOOH�DFFXVH�PRVVH�QHL�ORUR�FRQIURQWL�
$OOD�OXFH�GL�TXDQWR�RVVHUYDWR��O·DPSLH]]D�GHOOD�OLPLWD]LRQH�SRVWD�D�SURWH]LRQH�GHOO·DXWR-
ULWj�H�GHOO·LPSDU]LDOLWj�GHO�SRWHUH�JLXGL]LDULR�ULVXOWD�SDUWLFRODUPHQWH�HVWHVD��WDQWR�GD�DS-
SDULUH��DG�XQD�SULPD�DQDOLVL��TXDVL�LQ�FRQWUDVWR�FRQ�LO�SULQFLSLR�GL�VWUHWWD�LQWHUSUHWD]LRQH�
GHOOH�UHVWUL]LRQL�DOOD�OLEHUWj�GL�HVSUHVVLRQH����$�EHQ�YHGHUH��WXWWDYLD��OD�&RUWH��D�QRVWUR�
DYYLVR��KD�RSHUDWR�XQ�FRUUHWWR�ELODQFLDPHQWR�GHJOL�LQWHUHVVL��DSSOLFDQGR�FULWHUL�FKH��DOOR�
VWDWR��DSSDLRQR�VHPSUH�SL��GHÀQLWL��VRSUDWWXWWR�LQ�UDJLRQH�GHOOR�VWDWXV�VRJJHWWLYR�GHJOL�
LQGLYLGXL�FRLQYROWL�H�GHOOD�FRUULVSRQGHQ]D�GHOOH�FULWLFKH�PRVVH�QHL�FRQIURQWL�GHL�JLXGLFL�
D�ÀQL�SDULPHQWL�WXWHODWL�GDOOD�&RQYHQ]LRQH����$�WDO�SURSRVLWR��RFFRUUH�VRWWROLQHDUH�FRPH�
TXDORUD�OH�RVVHUYD]LRQL�PRVVH�QHL�FRQIURQWL�GHO�VLVWHPD�JLXGL]LDULR��SHU�TXDQWR�DVSUH��
VLDQR�PLUDWH�D�VYLOXSSDUH�XQ�GLEDWWLWR�FULWLFR�UHODWLYDPHQWH�DO�IXQ]LRQDPHQWR�GHOOR�VWHV-
VR��VHQ]D�ULGXUVL�LQ�DWWDFFKL�GLVWUXWWLYL��GHYRQR�ULWHQHUVL�ULFRPSUHVH�QHOOD�WXWHOD�RIIHUWD�
GDOO·DUW�����GHOOD�&RQYHQ]LRQH��,Q�TXHVWR�VHQVR��LQIDWWL��VL�q�HVSUHVVD�OD�&RUWH�QHO�FDVR�
.REHQWHU�H�6WDQGDUG�9HUODJV�*PE+�F��$XVWULD����QHO�TXDOH�HUD�VWDWD�UDYYLVDWD�XQD�YLROD]LR-
QH�GHOO·DUW������GRYXWD�DOOD�VDQ]LRQH�LQÁLWWD�DG�XQ�JLRUQDOLVWD�HG�DOOD�VRFLHWj�HGLWRULDOH�
SHU�DYHU�FULWLFDWR��VHSSXUH�GXUDPHQWH��XQ�JLXGLFH�FKH�DYHYD�XWLOL]]DWR�LQ�XQD�VHQWHQ]D�
HVSUHVVLRQL�RIIHQVLYH�QHL�FRQIURQWL�GHJOL�RPRVHVVXDOL��,Q�SDUWLFRODUH��VWDQWH�LO�GLEDWWLWR�
VYLOXSSDWRVL�LQHUHQWHPHQWH�DOOD�TXHVWLRQH��QRQ�HUD�VWDWR�ULVFRQWUDWR�DOFXQ�ELVRJQR�VR-
FLDOH�LPSHUDWLYR�SHU�SRUUH�OLPLWD]LRQL�DOOD�OLEHUWj�GL�VWDPSD�GHL�ULFRUUHQWL��$OOR�VWHVVR�
PRGR��OD�&RUWH�KD�ULFRQRVFLXWR�OD�YLROD]LRQH�GHO�GLULWWR�DOOD�OLEHUWj�GL�HVSUHVVLRQH�QHO�
FDVR�.DWUDPL�F��*UHFLD���DOOD�OXFH�GL�XQD�FRQGDQQD�GL�XQ�JLRUQDOLVWD�SHU�DYHU�HYLGHQ]LDWR�
HUURUL�SURFHGXUDOL�FRPPHVVL�GD�XQ�PDJLVWUDWR�GXUDQWH�XQ�SURFHVVR����

DOWUHVu� ULFRUGDWR�FKH� OD�VWDPSD�UDSSUHVHQWD�XQR�GHL�SULQFLSDOL�PH]]L�GL�FXL�GLVSRQJRQR� L� UHVSRQVDELOL�
SROLWLFL�H� O·RSLQLRQH�SXEEOLFD�SHU�DVVLFXUDUH�FKH� L�JLXGLFL�VL�VRWWRSRQJDQR�DOOH� ORUR�DOWH�UHVSRQVDELOLWj�
FRQIRUPHPHQWH�DOOR�VFRSR�GHOOD�IXQ]LRQH�FKH�q�ORUR�DIÀGDWD�
���  1HO�PHGHVLPR�VHQVR�OD�&RUWH�VL�q�HVSUHVVD�QHL�FDVL�&('8��Perna c. Italia��ULF�������������������H�6JDUEL�
c. Italia��ULF�������������������QHL�TXDOL�L�ULFRUUHQWL�DYHYDQR�DFFXVDWR�L�JLXGLFL�GL�SDU]LDOLWj�DOOR�VFRSR�GL�
VRVWHQHUH�GHWHUPLQDWH�ID]LRQL�SROLWLFKH��
���  'L�TXHVWR�DYYLVR�0�.��$GGR��$UWLFOH����RI �WKH�(&+5�DQG�WKH�&ULWLFLVP�RI �-XGJHV��LQ�0�.��$GGR (HG����
)UHHGRP�RI �([SUHVVLRQ�DQG�WKH�&ULWLFLVP�RI �-XGJHV��$�&RPSDUDWLYH�6WXG\�RI �(XURSHDQ�/HJDO�6WDQGDUGV��%XUOLQJWRQ��
����������VV��
���  3HU�XQD�DSSURIRQGLWD�DQDOLVL�GHO�UDSSRUWR�WUD�OLEHUWj�GL�VWDPSD�H�WXWHOD�GHO�SRWHUH�JLXGL]LDULR�VL�YHGD�
0��&DVWHOODQHWD��/D�OLEHUWj�GL�VWDPSD�QHO�GLULWWR�LQWHUQD]LRQDOH�HG�HXURSHR��FLW�������VV�
���  &('8��.REHQWHU�H�6WDQGDUG�9HUODJV�*PE+�F��$XVWULD��ULF������������������
���  &('8��.DWUDPL�F��*UHFLD��ULF������������������
���  1HOOD�PHGHVLPD�GLUH]LRQH�OD�VHQWHQ]D�&('8��'H�+DHV�H�*LMVHOV�F��%HOJLR��ULF�������������������FRQ�
OD�TXDOH� OD�&RUWH�KD�VRWWROLQHDWR�FKH�©OD� OLEHUWj�GL�HVSUHVVLRQH�YDOH�QRQ�VROR�SHU� LQIRUPD]LRQL�R� LGHH�
DFFROWH�FRQ�IDYRUH�R�FRQVLGHUDWH�LQRIIHQVLYH�R�LQGLIIHUHQWL��PD�DQFKH�SHU�TXHOOH�FKH�XUWDQR��VFLRFFDQR�
R�LQTXLHWDQR�OR�6WDWRª��,O�SULQFLSLR�JHQHUDOH�SHU�FXL�LO�GLULWWR�GL�OLEHUWj�GL�HVSUHVVLRQH�VLD�SRVWR�D�WXWHOD�
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'XQTXH��VH��GD�XQ�ODWR��SXz�ULWHQHUVL�QHFHVVDULR�RIIULUH�XQD�SL��DPSLD�WXWHOD�DOOD�PDJL-
VWUDWXUD�LQ�FDVL�GL�DWWDFFKL�LQIRQGDWL�H�SRWHQ]LDOPHQWH�FDSDFL�GL�PLQDUH�OD�ÀGXFLD�GHOOD�
VRFLHWj�QHO�VLVWHPD�JLXGL]LDULR��GDOO·DOWUR�ODWR��OD�VXGGHWWD�WXWHOD�QRQ�SXz�FRQGXUUH�DG�
XQ�VRVWDQ]LDOH�GLYLHWR�LQ�FDSR�DL�VLQJROL�GL�HVSULPHUH�OD�SURSULD�RSLQLRQH��VHPSUH�DWWUD-
YHUVR�JLXGL]L�GL�YDORUH�QRQ�RIIHQVLYL�R�GLFKLDUD]LRQL�FRQ�XQD�VXIÀFLHQWH�EDVH�IDWWXDOH��
VX�TXHVWLRQL�GL�LQWHUHVVH�SXEEOLFR�UHODWLYH�DO�IXQ]LRQDPHQWR�GHO�VLVWHPD�JLXGL]LDULR��$O�
FRQWUDULR��OD�OLEHUWj�GL�FULWLFD�QHL�FRQIURQWL�GHOO·RSHUDWR�GHOOH�FRUWL��SURSULR�LQ�FRQVLGH-
UD]LRQH�GHOOD�SHUFH]LRQH�FRPXQH�GL�TXHVW·XOWLPR�FRPH�HVSUHVVLRQH�GL�XQD�YDOXWD]LRQH�
RELHWWLYD�FKH� LPSHJQD�QRQ�VROR� LO� VLQJROR�JLXGLFH�PD�DQFKH� O·LQWHUR�VLVWHPD��SXz��H�
GHYH�� HVVHUH� ULWHQXWD�XQ�HOHPHQWR�HVVHQ]LDOH�DL�ÀQL�GHO�EXRQ� IXQ]LRQDPHQWR�H�GHOOD�
EXRQD�DPPLQLVWUD]LRQH�GHOOD�JLXVWL]LD��7DOH�DVVXQWR�ULVXOWD�YLHSSL��IRQGDWR�TXDORUD�OH�
HVSUHVVLRQL�FULWLFKH��ROWUH�FKH�ULHQWUDUH�LQ�XQ�GLEDWWLWR�GL�SXEEOLFR�LQWHUHVVH�HG�HVVHUH�
VRVWHQXWH� GD� EDVL� IDWWXDOL�� YHQJDQR�PRVVH� GD� DOWUL�PHPEUL� GHOO·DSSDUDWR� JLXGL]LDULR��
RYYHURVLD�JOL�DYYRFDWL�FKH��WUD�O·DOWUR��LQ�TXDQWR�HVSHUWL�GHO�VLVWHPD�JLXVWL]LD��SRVVRQR�
FRQWULEXLUH�FRQ�OH�SURSULH�RVVHUYD]LRQL�DG�´DFFHQGHUH�L�ULÁHWWRULµ�VX�GLVIXQ]LRQL�GHOOR�
VWHVVR��D�YDQWDJJLR�GHOO·LQWHUD�FROOHWWLYLWj�

4. La valutazione dello status soggettivo dei ricorrenti: 
tra orientamenti della Corte europea e standard 
internazionali

/D�FRQFOXVLRQH�UDJJLXQWD�DSSDUH�FRQIHUPDWD�GDO�IDWWR�FKH��QHOOD�VHQWHQ]D�LQ�FRPPHQ-
WR��OD�YDOXWD]LRQH�FLUFD�OD�QHFHVVLWj�GHOO·LQJHUHQ]D�LQ�XQD�VRFLHWj�GHPRFUDWLFD�KD�DYXWR�
DG�RJJHWWR��SHU�O·DSSXQWR��OR�VWDWXV�GHL�ULFRUUHQWL�H�OD�IXQ]LRQH�VYROWD�GDJOL�VWHVVL����,Q�
SDUWLFRODUH��OD�&RUWH��GRSR�DYHU�FRQVWDWDWR�OD�VXVVLVWHQ]D�GL�XQ·LQJHUHQ]D�QHOO·HVHUFL]LR�
GHOOD�OLEHUWj�GL�HVSUHVVLRQH���HG�DYHU�DFFHUWDWR�OD�SUHVHQ]D�GL�XQ�IRQGDPHQWR�QRUPDWLYR�
GL�GHWWD�UHVWUL]LRQH����KD�YDOXWDWR�VH�TXHVW·XOWLPD�SHUVHJXLVVH�XQ�RELHWWLYR�OHJLWWLPR��DL�

DQFKH�GL�RVVHUYD]LRQL�SURYRFDWRULH��R�DGGLULWWXUD� LQTXLHWDQWL�� VXELVFH�GXQTXH�XQ·HFFH]LRQH�TXDQGR� OH�
DIIHUPD]LRQL�VRQR�ULYROWH�DO�VLVWHPD�JLXGL]LDULR��3HU�O·RULHQWDPHQWR�WUDGL]LRQDOH�VL�YHGD�&('8��%DUWKROG�
F��*HUPDQLD�� ULF������������������DQDOL]]DWD� LQ�)��$EUX]]R��/LEHUWj�GL� VWDPSD�� WXWHOD�GHOO·LQIRUPD]LRQH� H�GHL�
JLRUQDOLVWL�DOOD�OXFH�GHOOD�&RQYHQ]LRQH�HXURSHD�GHL�GLULWWL�GHOO·XRPR��LQ�%��1DVFLPEHQH �D�FXUD�GL���La Convenzione 
HXURSHD�GHL�GLULWWL�GHOO·XRPR��3URÀOL�HG�HIIHWWL�QHOO·RUGLQDPHQWR�LWDOLDQR��0LODQR������������VV��6XO�SXQWR��DQFKH�'��
%RVL��$UW������/LEHUWj�GL�HVSUHVVLRQH��LQ�&��'HÀOLSSL�²�'��%RVL�²�5��+DUYH\��D�FXUD�GL���/D�&RQYHQ]LRQH�HXURSHD�
GHL�GLULWWL�GHOO·XRPR�H�GHOOH�OLEHUWj�IRQGDPHQWDOL��1DSROL������������VV�
���  &('8��/�3��H�&DUYDOKR�F��3RUWRJDOOR��FLW��������
���  /D�&RUWH�HXURSHD��FRP·q�QRWR��q�VROLWD�DIIURQWDUH�OH�TXHVWLRQL�FRQFHUQHQWL�SRVVLELOL�YLROD]LRQL�GHOOD�
OLEHUWj� GL� HVSUHVVLRQH� DWWUDYHUVR� XQ� WHVW� WULIDVLFR�� LQ� SULPR� OXRJR�� O·DFFHUWDPHQWR� GHOOD� VXVVLVWHQ]D�
GHOO·LQJHUHQ]D��LQ�VHFRQGD�DQDOLVL��OD�ULFHUFD�GHOOD�SUHYLVLRQH�GL�OHJJH�LQ�EDVH�DOOD�TXDOH�OH�DXWRULWj�QD]LRQDOL�
KDQQR� SRVWR� LQ� HVVHUH� O·LQWHUIHUHQ]D�� LQÀQH�� LO� SHUVHJXLPHQWR� GL� XQ� ÀQH� OHJLWWLPR� GL� TXHVW·XOWLPD��
FRQVLGHUDQGR� OD� QHFHVVLWj� GHOOD� VWHVVD� LQ� XQD� VRFLHWj� GHPRFUDWLFD��1HO� FDVR� GL� VSHFLH�� LO� IDWWR� FKH� OH�
FRQGDQQH�SHU�GLIIDPD]LRQH�QHL�FRQIURQWL�GHL�ULFRUUHQWL�FRVWLWXLVVHUR�XQ·LQJHUHQ]D�QHOO·HVHUFL]LR�GHL�ORUR�
GLULWWL�q�ULVXOWDWR�SDFLÀFR�DQFKH�SHU�OH�SDUWL�VWHVVH��,YL�������
���  $�WDO�SURSRVLWR�VL�ULOHYD��FRPH�DQWLFLSDWR��FKH��SHU�LO�SULPR�FDVR��OD�SUHYLVLRQH�QRUPDWLYD�DOOD�EDVH�
GHOO·LQJHUHQ]D�HUD�UDSSUHVHQWDWD�GDJOL�DUWW������H�����GHO�FRGLFH�SHQDOH�SRUWRJKHVH�� L�TXDOL�SXQLVFRQR�
FKLXQTXH�LPSXWL�DG�XQ·DOWUD�SHUVRQD�XQ�DWWR�GD�FXL�GHULYD�XQD�OHVLRQH�GHOO·RQRUH�R�GHOOD�UHSXWD]LRQH��
FRQ�XQD�PDJJLRUD]LRQH�GL�SHQD�VH�OD�YLWWLPD�GL�WDOH�UHDWR�q�XQ�SXEEOLFR�XIÀFLDOH�QHOO·HVHUFL]LR�GHOOH�VXH�
IXQ]LRQL��1HO�VHFRQGR�FDVR��LQYHFH��OD�UHVSRQVDELOLWj�H[WUDFRQWUDWWXDOH�q�IRQGDWD�VXO�FLWDWR�DUW������GHO�
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VHQVL�GHOO·DUW������H�ULVXOWDVVH��GXQTXH��XQD�PLVXUD�QHFHVVDULD�LQ�XQD�VRFLHWj�GHPRFUDWL-
FD��1HO�SUHQGHUH�TXHVWH�GHWHUPLQD]LRQL��L�JLXGLFL�GL�6WUDVEXUJR�KDQQR�VRVWHQXWR�FKH��
LQ�HQWUDPEL�L�FDVL��L�ULFRUUHQWL�DYHYDQR�DJLWR�QHOO·HVHUFL]LR�GHO�PDQGDWR�DWWULEXLWRJOL�H��
SHUWDQWR��LQ�GLIHVD�GHJOL�LQWHUHVVL�GHL�ORUR�FOLHQWL��/D�&RUWH��LQROWUH��KD�DQFKH�YDOXWDWR�
OD�QDWXUD�GHOOH�HVSUHVVLRQL�FRQWHVWDWH��GLVWLQJXHQGR��FRPH�GL�FRQVXHWR��OH�GLFKLDUD]LRQL�
GL�IDWWR�GDL�JLXGL]L�GL�YDORUH���
$�WDO�ULJXDUGR��QHO�SULPR�FDVR��q�VWDWR�ULWHQXWR�FKH�OD�OHWWHUD�GL�FRQWHVWD]LRQH�LQYLDWD�
DO�&60�DQGDVVH�TXDOLÀFDWD�FRPH�GLFKLDUD]LRQH�GL�IDWWR��LQ�TXDQWR�ÀQDOL]]DWD�D�PHWWH-
UH�LQ�OXFH�JOL�HUURUL�SURFHGLPHQWDOL�FRPPHVVL�GDO�7ULEXQDOH�GL�*RXYHLD��,Q�DJJLXQWD��
UHODWLYDPHQWH�DOOH� DIIHUPD]LRQL�FRQ�FXL� O·DYYRFDWR�DYHYD� VRVWHQXWR� O·HVLVWHQ]D�GL�XQ�
´FOLPD�GL�LQWLPLWjµ�WUD�PDJLVWUDWR�H�FRQWURSDUWH��ULWHQXWH�JLXGL]L�GL�YDORUH�GDOOH�DXWRULWj�
QD]LRQDOL��L�JLXGLFL�GL�6WUDVEXUJR�KDQQR�ULOHYDWR�FKH�O·DUW������GHO�FRGLFH�GL�SURFHGXUD�
FLYLOH�SRUWRJKHVH�SUHYHGH�HVSUHVVDPHQWH�GHWWH�SDUROH�TXDOH�PRWLYR�GL�LPSXJQD]LRQH�
GHOOH�VHQWHQ]H��UHQGHQGROH��SHUWDQWR��©FULWLTXHV�TXH�WRXW�MXJH�SHXW�V·DWWHQGUH�j�UHFHYRLU�GDQV�
O·H[HUFLFH�GH�VHV�IRQFWLRQVª����FRQ�HVFOXVLRQH�GHOOD�SRVVLELOLWj�FKH�OH�VWHVVH�IRVVHUR�DWWH�DG�
RIIHQGHUH�O·RQRUH�H�OD�UHSXWD]LRQH�GHO�JLXGLFDQWH��/D�&RUWH��LQ�TXHVWR�FDVR��KD�YDOXWDWR�
DPPLVVLELOH� OD�FULWLFD�PRVVD�GDOO·DYYRFDWR�LQ�FRQVLGHUD]LRQH�GHOOD�QRUPDOH�GLDOHWWLFD�
WUD�GLIHQVRUL�H�JLXGLFDQWL��FRQVLGHUDQGR��LQROWUH��FKH�O·DVVHULWR�GDQQR�DOOD�UHSXWD]LRQH�
GHO�PDJLVWUDWR�DSSDULYD�FRPXQTXH�GL� OLHYH�HQWLWj��DOOD� OXFH�GHOOD�QDWXUD�ULVHUYDWD�GHO�
SURFHGLPHQWR�DYYLDWR�GDO�SURIHVVLRQLVWD�GLQDQ]L�DO�&60�
3HU�OD�VHFRQGD�YLFHQGD��OD�&RUWH�KD�VRWWROLQHDWR�FRPH��FRQ�OD�SUHVHQWD]LRQH�GL�XQ·D-
]LRQH�SHU�GLIIDPD]LRQH�QHL�FRQIURQWL�GHO�JLXGLFH��VLD�LQ�VHGH�FLYLOH�VLD�LQ�VHGH�SHQDOH��
O·DYYRFDWR�VL�IRVVH�OLPLWDWR�D�GLIHQGHUH�JOL�LQWHUHVVL�GHL�VXRL�FOLHQWL��/H�DXWRULWj�QD]LR-
QDOL��GXQTXH��DYHYDQR�LOOHJLWWLPDPHQWH�FHQVXUDWR�LO�VROR�IDWWR�FKH�LO�GLIHQVRUH�DYHVVH�
DFFHWWDWR�LO�PDQGDWR��ULWHQHQGR�WDOH�FRPSRUWDPHQWR�FRQWUDULR�DL�GRYHUL�HWLFL�LPSRVWL�
GDO� FRGLFH� IRUHQVH��3HU�JLXQWD�� q� VWDWR�RVVHUYDWR�FKH� OH� DFFXVH�PRVVH�GDOO·DYYRFDWR�
HUDQR�IRQGDWH�VX�EDVL�IDWWXDOL�ULVFRQWUDWH�GDOOH�VWHVVH�FRUWL�SRUWRJKHVL��OH�TXDOL��GLIDWWL��
DYHYDQR�HYLGHQ]LDWR�FRPH�OH�HVSUHVVLRQL�XWLOL]]DWH�QHL�FRQIURQWL�GHJOL�LPSXWDWL�JLWDQL�
ULVXOWDVVHUR�HFFHVVLYH�H�VXSHUÀFLDOL��&LUFRVWDQ]D��TXHVW·XOWLPD��FKH�DYHYD�GHWHUPLQDWR�
XQ·HOHYDWD�FRSHUWXUD�PHGLDWLFD�GHOOD�YLFHQGD��UHQGHQGROD�SDUWH�GL�XQ�GLEDWWLWR�GL�LQWH-
UHVVH�SXEEOLFR�VXO�IXQ]LRQDPHQWR�GHOOD�JLXVWL]LD�
,QÀQH��L�JLXGLFL�GL�6WUDVEXUJR�KDQQR�DOWUHVu�DIIURQWDWR�O·HVDPH�GHOOD�QDWXUD�GHOOH�VDQ-
]LRQL�LQÁLWWH�DL�ULFRUUHQWL��LGHQWLÀFDQGROR�TXDOH�XOWHULRUH�SDUDPHWUR�SHU�OD�YDOXWD]LRQH�
GHOOD�SURSRU]LRQDOLWj�GHOO·LQJHUHQ]D�GHOOH�DXWRULWj�VWDWDOL��1HO�FDVR�GL�VSHFLH��OH�VHYHUH�
PLVXUH�DGRWWDWH�GDL�JLXGLFL�SRUWRJKHVL��RYYHURVLD� OD�FRQGDQQD�DO� ULVDUFLPHQWR�GL� LQ-
JHQWL�LPSRUWL�H�OD�VDQ]LRQH�SHQDOH�LQÁLWWD�DG�XQR�GHL�GXH�DYYRFDWL��VRQR�VWDWH�ULWHQXWH�
VSURSRU]LRQDWH�H�SRWHQ]LDOPHQWH�LGRQHH�D�SURGXUUH�XQ�HIIHWWR�LQLEHQWH�VXOO·LQWHUD�SUR-
IHVVLRQH�IRUHQVH��FRQ�XQ�HYLGHQWH�SHULFROR�GL�PLQRUD]LRQH�GHOOD�GLIHVD�GHJOL�LQWHUHVVL�

FRGLFH�FLYLOH�
���  8QD�SL��DQDOLWLFD�GLVDPLQD�GHOOD�GLVWLQ]LRQH�WUD�GLFKLDUD]LRQL�GL�IDWWR�H�JLXGL]L�GL�YDORUH��FRPSLXWD�
GDOOD�&RUWH�LQ�XQ�UHFHQWH�FDVR��LQ�0��&DVWHOODQHWD, 7XWHOD�GHOOD�UHSXWD]LRQH�GHL�SROLWLFL��OLEHUWj�GL�VWDPSD�H�JLXGL]L�
GL�YDORUH�FRQ�OLQJXDJJLR�SURYRFDWRULR�� OD�&RUWH�HXURSHD�SURFHGH�D�XQ�ELODQFLDPHQWR�D�IDYRUH�GHL�JLRUQDOLVWL, in TXHVWD�
Rivista������������VV�
���  &('8��/�3��H�&DUYDOKR�F��3RUWRJDOOR��FLW��������
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GHJOL�DVVLVWLWL���
/D�VWUHWWD�FRQQHVVLRQH�WUD�OLEHUWj�GL�HVSUHVVLRQH�HG�HVHUFL]LR�GHO�PDQGDWR�GLIHQVLYR��
SUHVHQWH�QHL�FDVL�DQDOL]]DWL��KD�GXQTXH�FRQVHQWLWR�DOOD�&RUWH�GL�ULEDGLUH�FKH��QHOO·DPEL-
WR�GHOOH�ORUR�IXQ]LRQL�H�QHO�ULVSHWWR�GL�SULQFLSL�HWLFL�H�FRPSRUWDPHQWDOL��LO�SHULPHWUR�GL�
DSSOLFDELOLWj�GHOOD�OLEHUWj�GL�FULWLFD�GHJOL�DYYRFDWL�QHL�FRQIURQWL�GHOO·RSHUDWR�GHOOH�FRUWL�
q�VRJJHWWR�DG�XQD�QRWHYROH�HVWHQVLRQH��FRQ�FRQVHJXHQWH�GHWULPHQWR�GHOOD�OLPLWD]LRQH�
SRVWD�D�WXWHOD�GHOO·DXWRULWj�GHO�SRWHUH�JLXGL]LDULR��
7DOH� FRQFOXVLRQH�� FRPH�DQWLFLSDWR�� DSSDUH� LQ� OLQHD� FRQ� LO� FRQVROLGDWR�RULHQWDPHQWR�
GHOOD�&RUWH�HXURSHD�VXO�WHPD�RJJHWWR�GHOOD�SUHVHQWH�DQDOLVL��(G��LQYHUR��VLQ�GDOOD�VHQ-
WHQ]D�&DVDGR�&RFD�F��6SDJQD���L�JLXGLFL�GL�6WUDVEXUJR�KDQQR�HYLGHQ]LDWR�FKH�O·DYYRFDWR�
©HQ�VD�TXDOLWp�G·DX[LOLDLUH�GH�OD�MXVWLFH��LO�EpQpÀFLH�GX�PRQRSROH�HW�GH�O·LPPXQLWp�GH�SODLGRLULH��GRLW�
WpPRLJQHU�GH�GLVFUpWLRQ��G·�KRQQrWHWp�HW�GH�GLJQLWp�GDQV�VD�FRQGXLWHª��$OOD�OXFH�GHO�UDSSRUWR�GL�
VWUHWWD�VWUXPHQWDOLWj�WUD�OD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�DYYRFDWL�H�O·HVHUFL]LR�HIIHWWLYR�GHO�
GLULWWR�GL�GLIHVD��OD�&RUWH��LQYHUWHQGR�O·DSSURFFLR�DQDOL]]DWR�LQ�SUHFHGHQ]D�QHOO·DPELWR�
GHO�ELODQFLDPHQWR�GHL�VXGGHWWL� LQWHUHVVL�FRLQYROWL��KD�DFFRUGDWR�XQD�PDJJLRUH� WXWHOD�
DL�SURIHVVLRQLVWL��VSHFLDOPHQWH�LQ�IDYRUH�GL�GLFKLDUD]LRQL�SURGRWWH�QHOO·LQWHUHVVH�GLUHW-
WR�GHL�SURSUL�DVVLVWLWL����,Q�SDUWLFRODUH��DO�ULFRQRVFLPHQWR�LQ�IDYRUH�GHJOL�DYYRFDWL�GHO�
UXROR� GL� ©LQWHUPHGLDULHV� EHWZHHQ� SXEOLF� DQG� FRXUWVª��� q� FRQVHJXLWD� O·DWWULEX]LRQH�� LQ� FDSR�
DJOL�VWHVVL��GL�XQD�UHVSRQVDELOLWj�GL�SURWH]LRQH�GHOO·LQWHJULWj�GHO�VLVWHPD�JLXGL]LDULR�H�
GHO�EXRQ�IXQ]LRQDPHQWR�GHOOR�VWHVVR��$�WDO�SURSRVLWR��JLRYD�ULOHYDUH�FKH��LQ�XQ�SULPR�
PRPHQWR��OD�WXWHOD�RIIHUWD�DOOD�OLEHUWj�GL�HVSUHVVLRQH�GHL�GLIHQVRUL�HUD�VWDWD�DQFRUDWD�DO�
FRQWHVWR�LQ�FXL�JOL�VWHVVL�UHQGHYDQR�OH�GLFKLDUD]LRQL�FRQWHVWDWH��FRQ�XQ·HVWHQVLRQH�GHOOD�
SURWH]LRQH�SHU� OH� DUULQJKH�SURQXQFLDWH�QHOOH� DXOH�JLXGL]LDULH� H�XQD� UHVWUL]LRQH�GHOOD�
VWHVVD�SHU�RVVHUYD]LRQL�FRPSLXWH�LQ�FRQWHVWL�GLYHUVL����7XWWDYLD��OR�VYLOXSSR�GL�QXRYL�
FDQDOL�GL�FRPXQLFD]LRQH�H�OD�FRQVHJXHQWH�HYROX]LRQH�GHOOD�VWHVVD�SURIHVVLRQH�IRUHQVH��
GRYXWD��WUD�JOL�DOWUL�IDWWRUL��DG�XQ�VHPSUH�PDJJLRUH�LQWHUHVVDPHQWR�GHOOD�FROOHWWLYLWj�DOOD�
JHVWLRQH�GL�LPSRUWDQWL�YLFHQGH�JLXGL]LDULH��KD�FRPSRUWDWR�XQ�VXSHUDPHQWR�GHO�FLWDWR�
DSSURFFLR�LQWHUSUHWDWLYR�HG�DSSOLFDWLYR�GHOO·DUW�����GHOOD�&RQYHQ]LRQH����,Q�SDUWLFRODUH��

���  /D�&RUWH��D�EHQ�YHGHUH��DYHYD�WUDWWDWR�XQD�VLPLOH�TXHVWLRQH�LQ�SUHFHGHQ]D��H�� LQ�SDUWLFRODUH��QHOOD�
VHQWHQ]D�&('8��0RU��F��)UDQFLD��Q�������������������������H�QHOOD�SL��UHFHQWH�SURQXQFLD�5RGULJXH]�5DYHOR�
F��6SDJQD��ULF�������������������LQ�FXL�OD�YLROD]LRQH�GHOO·DUW�����GHOOD�&RQYHQ]LRQH�HUD�VWDWD�UDYYLVDWD��SHU�
O·DSSXQWR��LQ�UDJLRQH�GHOOD�VROD�VHYHULWj�GHOOD�FRQGDQQD�SHQDOH�LQÁLWWD�DG�XQ�DYYRFDWR��FDSDFH��GXQTXH��
GL�DYHUH�XQ�FKLOOLQJ�HIIHFW�VXOO·LQWHUD�FDWHJRULD�
���  &('8��&DVDGR�&RFD�F��6SDJQD��ULF�������������������6XO�SXQWR��VL�YHGD�)��7XONHQV��4XHO�U{OH�SRXU�OHV�
DYRFDWV�GHYDQW�OD�&RXU�HXURSpHQQH�GHV�GURLWV�GH�O·KRPPH��LQ�,�GLULWWL�GHOO·XRPR����������VV�
���  $�WDO�SURSRVLWR�VL�YHGD�O·DQDOLVL�GL�'��6SLHOPDQQ���&��+HQU\��/HV�DYRFDWV�HW�OD�&RQYHQWLRQ�HXURSpHQQH�GH�
GURLWV�GH�O·KRPPH��LQ�,�GLULWWL�GHOO·XRPR������������VV�
���  &('8��6FK|SIHU� F�� 6YL]]HUD�� ULF�� ��������� �������� ��� ������� FRQ� FXL� OD�&RUWH� KD� DOWUHVu� SUHFLVDWR�
FKH�©UHJDUG�EHLQJ�KDG�WR�WKH�NH\�UROH�RI �ODZ\HUV�LQ�WKLV�ÀHOG��LW�LV�OHJLWLPDWH�WR�H[SHFW�WKHP�WR�FRQWULEXWH�WR�WKH�SURSHU�
DGPLQLVWUDWLRQ�RI �MXVWLFH��DQG�WKXV�WR�PDLQWDLQ�SXEOLF�FRQÀGHQFH�WKHUHLQª�
���  ,Q�TXHVWR�VHQVR�VL�YHGD�&('8��6WHXU�F��3DHVL�%DVVL��ULF�������������������QHOOD�TXDOH�XQR�GHL�SDUDPHWUL�
SHU�VRVWHQHUH�FKH�YL�IRVVH�VWDWD�XQD�YLROD]LRQH�GHOO·DUW�����GHOOD�&RQYHQ]LRQH�q�VWDWR��SHU�O·DSSXQWR��FKH�
©WKH�FULWLFLVP�ZDV�FRQÀQHG�WR�WKH�FRXUWURRPª��
���  1HOOD� VHQWHQ]D� &('8�� .\SULDQRX� F�� &LSUR�� ULF�� ��������� �������� L� JLXGLFL� GL� 6WUDVEXUJR� KDQQR�
HYLGHQ]LDWR�FRPH�JOL�DYYRFDWL�©DUH�FHUWDLQO\�HQWLWOHG�WR�FRPPHQW�LQ�SXEOLF�RQ�WKH�DGPLQLVWUDWLRQ�RI �MXVWLFH��>«@�WKHLU�
FULWLFLVP�PXVW�QRW�RYHUVWHS�FHUWDLQ�ERXQGVª�H��DOOR�VWHVVR�PRGR��©D�ODZ\HU·V�IUHHGRP�RI �H[SUHVVLRQ�LQ�WKH�FRXUWURRP�LV�
QRW�XQOLPLWHG�DQG�FHUWDLQ�LQWHUHVWV��VXFK�DV�WKH�DXWKRULW\�RI �WKH�MXGLFLDU\��DUH�LPSRUWDQW�HQRXJK�WR�MXVWLI\�UHVWULFWLRQV�RQ�
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SXU�SHUPDQHQGR�XQD�GLVWLQ]LRQH�QHO�WUDWWDPHQWR�GHOOH�GLFKLDUD]LRQL�UHVH�IXRUL�R�GHQ-
WUR�OH�DXOH�GL�JLXVWL]LD��WDOH�GLFRWRPLD��QHOOD�SL��UHFHQWH�JLXULVSUXGHQ]D�GHOOD�&RUWH��q�
VWDWD�XWLOL]]DWD�TXDOH�SDUDPHWUR�PHUDPHQWH�VXSSOHWLYR�HG�DJJLXQWLYR��H�QRQ�SL���FRPH�
DFFDGXWR�LQ�SUHFHGHQ]D��TXDOH�HOHPHQWR�IRQGDQWH�OD�UDJLRQH�GHOOD�WXWHOD���
7DOH�LPSRVWD]LRQH�q�VWDWD�DGRWWDWD�QHO�FDVR�0RULFH�F��)UDQFLD����LQ�FXL�OD�*UDQGH�&DPHUD�
KD�UDYYLVDWR�XQD�YLROD]LRQH�GHOOD�OLEHUWj�GL�HVSUHVVLRQH�GL�XQ�DYYRFDWR��FRQGDQQDWR�SHU�
GLIIDPD]LRQH�SHU�DYHU�VRVWHQXWR�FKH�GHWHUPLQDWH�FRQGRWWH�GHL�JLXGLFL�HUDQR�ULVXOWDWH�
©FRPSOHWHO\�DW�RGGV�ZLWK� WKH�SULQFLSOHV�RI � LPSDUWLDOLW\�DQG� IDLUQHVVª����,O�SURIHVVLRQLVWD�DYHYD�
PRVVR�OH�VXGGHWWH�FULWLFKH�DWWUDYHUVR�XQD�OHWWHUD�LQGLUL]]DWD�DO�0LQLVWUR�GHOOD�*LXVWL]LD��
L�FXL�HVWUDWWL�HUDQR�VWDWL�VXFFHVVLYDPHQWH�ULSUHVL�GDO�QRWR�TXRWLGLDQR�/H�0RQGH��DOOD�OXFH�
GHOOD�ULOHYDQ]D�SXEEOLFD�GHOOD�TXHVWLRQH�RJJHWWR�GHO�SURFHVVR��/D�&RUWH��GD�XQD�SDUWH��
KD�DYXWR�PRGR�GL�FKLDULUH�FKH�OD�WXWHOD�DFFRUGDWD�DJOL�DYYRFDWL�GHYH�QHFHVVDULDPHQ-
WH�HVVHUH�FRUUHODWD�DOO·LQGLSHQGHQ]D�GHOOD�SURIHVVLRQH�OHJDOH��FRQVLGHUDWD�XQ�HOHPHQWR�
©FUXFLDO�IRU�WKH�HIIHFWLYH�IXQFWLRQLQJ�RI �WKH�IDLU�DGPLQLVWUDWLRQ�RI �MXVWLFHª�H��G·DOWUD�SDUWH��KD�LGHQ-
WLÀFDWR�L�OLPLWL�FRQ�L�TXDOL�L�GLIHQVRUL�GHYRQR�DGHPSLHUH�DOOD�VXGGHWWD�IXQ]LRQH��FLWDQGR��
LQ�SDUWLFRODUH�� OD�GLJQLWj�� O·RQRUH�� O·LQWHJULWj�H� O·LPSHJQR�SHU� LO�EXRQ�IXQ]LRQDPHQWR�
GHOOD�JLXVWL]LD����(��D�EHQ�YHGHUH��L�FLWDWL�SULQFLSL�GL�FRQGRWWD�LPSRQJRQR�DJOL�DYYRFDWL�
LO�GRYHUH�GL�©GHIHQG�WKHLU�FOLHQWV·�LQWHUHVWV�]HDORXVO\ª��PRWLYR�SHU�LO�TXDOH�OD�ORUR�OLEHUWj�GL�
HVSUHVVLRQH�QRQ�SXz�FKH�HVVHUH�IXQ]LRQDOH�DOO·HIIHWWLYR�H�FRQFUHWR�HVHUFL]LR�GHO�GLULWWR�
GL�GLIHVD���
1HOOD� VHQWHQ]D�/�3�� H� &DUYDOKR� F�� 3RUWRJDOOR�� OD� &RUWH�� SHUz�� D� QRVWUR� DYYLVR�� FRPSLH�
XQ�SDVVR�GHFLVLYR�QHO�UDIIRU]DUH�LO�GLULWWR�DOOD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�DYYRFDWL��,O�
GLULWWR�GL�FULWLFD�DOO·RSHUDWR�GHOOH�FRUWL��VHSSXU�VRJJHWWR�D�SUHFLVH�OLPLWD]LRQL�²�TXDOH��
SHU�O·DSSXQWR��LO�IDWWR�FKH�OD�FULWLFD�VLD�PRVVD�LQ�RWWLFD�FRVWUXWWLYD��VLD�SHU�OD�GLIHVD�GHO�
FOLHQWH��VLD�SHU�O·LQWHUR�DSSDUDWR�JLXGL]LDULR��²�KD�FRVu�WURYDWR�XQ·HVWHQVLRQH�DSSOLFDWLYD�
GL�DPSLD�SRUWDWD��
*LRYD�ULOHYDUH�FKH�OD�WXWHOD�DFFRUGDWD�GDOOD�&RUWH�DOOD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�DY-
YRFDWL� FRQ� OD� FLWDWD�SURQXQFLD� ULVSHFFKLD�� LQ�PDQLHUD�SL��FKH�RUJDQLFD�� L�SULQFLSL�GL�
FRQGRWWD�VDQFLWL��VLD�VXO�SLDQR�LQWHUQD]LRQDOH�VLD�VX�TXHOOR�HXURSHR��SHU�VWDELOLUH�LO�UXROR�

WKLV�ULJKWª��3HU�XQ·DQDOLVL�GHOOD�SURQXQFLD�VL�YHGD�3�)��'RFTXLU, 9DULDEOHV�HW�YDULDWLRQV�GH�OD�OLEHUWp�G·H[SUHVVLRQ�
HQ�(XURSH�HW�DX[�(WDWV�8QLV��%UX[HOOHV�����������VV�
���  $�WDO�SURSRVLWR�VL�YHGD�OD�UHFHQWH�VHQWHQ]D�&('8��2WWDQ�F��)UDQFLD��ULF����������������SHU�XQ·DQDOLVL�
GHOOD�TXDOH�FL�VL�SHUPHWWH�GL�ULQYLDUH�D�)��&HFL��/LEHUWj�GL�HVSUHVVLRQH�GHJOL�DYYRFDWL�H�WXWHOD�GHOO·DXWRULWj�GHO�SRWHUH�
JLXGL]LDULR�� OD�&RUWH� HXURSHD�GHL�GLULWWL�GHOO·XRPR�SURFHGH�DO�ELODQFLDPHQWR�GHL�GLIIHUHQWL� LQWHUHVVL�� LQ�TXHVWD�5LYLVWD��
����������VV��
���  &('8��0RULFH�F��)UDQFLD��ULF������������������
���  ,Q�SULPD�EDWWXWD��OD�&RUWH�DYHYD�LQYHFH�VRVWHQXWR�FKH�O·LQJHUHQ]D�GD�SDUWH�GHOOH�DXWRULWj�QD]LRQDOL�
ULVSRQGHVVH�DG�XQ�ELVRJQR�VRFLDOH�LPSHULRVR��HYLGHQ]LDQGR�FKH�©WKH�DSSOLFDQW�KDG�RYHUVWHSSHG�WKH�OLPLWV�WKDW�
ODZ\HUV�KDG�WR�REVHUYH�LQ�SXEOLFO\�FULWLFLVLQJ�WKH�MXVWLFH�V\VWHPª��,YL�������
���  6XO�SXQWR��)��.UHQF��/HV�ÀOV�GX�GLDORJXH�HQWUH�O·DYRFDW�HW�OD�&RXU�HXURSpHQQH�GHV�GURLWV�GH�O·KRPPH��LQ�/·REVHUYDWHXU�
GH�%UX[HOOHV����������������VV�
���  7DOH�FRQFOXVLRQH�DQFKH�LQ�7��%RQWLQFN��/D�OLEHUWp�G·H[SUHVVLRQ�GH�O·DYRFDW��LQ�-RXUQDO�GHV�7ULEXQDX[��������
����VV�
���  $�WDO�SURSRVLWR�VL�YHGD�OD�VHQWHQ]D�&('8��3HUX]]L�F��,WDOLD��ULF�������������������DQDOL]]DWR�LQ�5��
,QFXWWL��/D�OLEHUWj�GL�HVSUHVVLRQH��DUW�����&('8���LQ�$��'L�6WDVL �D�FXUD�GL���&('8�H�RUGLQDPHQWR�LWDOLDQR��/D�
JLXULVSUXGHQ]D�GHOOD�&RUWH�HXURSHD�GHL�GLULWWL�GHOO·XRPR�H�O·LPSDWWR�QHOO·RUGLQDPHQWR�LQWHUQR��9LFHQ]D������������VV�
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GHJOL�DYYRFDWL�QHOOD�VRFLHWj��(��LQYHUR��L�%DVLF�3ULQFLSOHV�RQ�WKH�5ROH�RI �/DZ\HUV����DGRWWDWL�
QHO������QHOO·DPELWR�GHOO·RWWDYR�&RQJUHVVR�GHOOH�1D]LRQL�8QLWH�VXOOD�SUHYHQ]LRQH�GHO�
FULPLQH�H�VXO�WUDWWDPHQWR�GHL�WUDVJUHVVRUL��RIIURQR�XQD�WXWHOD�D�SL��OLYHOOL�DOOD�OLEHUWj�GL�
HVSUHVVLRQH�GHJOL�DYYRFDWL�²�GHÀQLWL�©DV�HVVHQWLDO�DJHQWV�RI �WKH�DGPLQLVWUDWLRQ�RI �MXVWLFHª�� - 
GHFOLQDQGROD��SHU�O·DSSXQWR��LQ�UDJLRQH�GDOOD�VWUXPHQWDOLWj�GHOOD�VWHVVD�DOOD�VDOYDJXDUGLD�
GL�DOWUL�YDORUL��3HU�XQ�YHUVR��GLIDWWL��O·DUW�����GHL�Principles�GLVSRQH�FKH�©/DZ\HUV�VKDOO�HQMR\�
FLYLO�DQG�SHQDO�LPPXQLW\�IRU�UHOHYDQW�VWDWHPHQWV�PDGH�LQ�JRRG�IDLWK�LQ�ZULWWHQ�RU�RUDO�SOHDGLQJV�RU�
LQ�WKHLU�SURIHVVLRQDO�DSSHDUDQFHV�EHIRUH�D�FRXUW��WULEXQDO�RU�RWKHU�OHJDO�RU�DGPLQLVWUDWLYH�DXWKRULW\ª��
SRQHQGR��GXQTXH��OD�OLEHUWj�LQ�SDUROD�LQ�FRQQHVVLRQH�FRQ�O·HVHUFL]LR�GHO�GLULWWR�GL�GL-
IHVD��3HU�DOWUR�YHUVR�� LO�FRPELQDWR�GLVSRVWR�GHJOL�DUWW�����H����GHL�SULQFLSL� LQ�HVDPH�
WXWHOD�HVSOLFLWDPHQWH�O·HVHUFL]LR�GHOOD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�DYYRFDWL�LQ�UDSSRUWR�
DO�GLULWWR�GHJOL�VWHVVL�GL�SDUWHFLSDUH�D�©SXEOLF�GLVFXVVLRQ�RI �PDWWHUV�FRQFHUQLQJ�WKH�ODZ��WKH�DGPL-
QLVWUDWLRQ�RI �MXVWLFH�DQG�WKH�SURPRWLRQ�DQG�SURWHFWLRQ�RI �KXPDQ�ULJKWVª��SUHYHGHQGR��D�WDO�ÀQH��
FKH�©*RYHUQPHQWV�VKDOO�HQVXUH�WKDW�ODZ\HUV�DUH�DEOH�WR�SHUIRUP�DOO�RI �WKHLU�SURIHVVLRQDO�IXQFWLRQV�
ZLWKRXW�LQWLPLGDWLRQ��KLQGUDQFH��KDUDVVPHQW�RU�LPSURSHU�LQWHUIHUHQFHª���
$OOR� VWHVVR�PRGR�� LO�&RPLWDWR�GHL�0LQLVWUL� GHO�&RQVLJOLR�G·(XURSD�� FRQ� O·DGR]LRQH�
GHOOD�5DFFRPDQGD]LRQH�Q�����GHO������VXOOD�OLEHUWj�GL�HVHUFL]LR�GHOOD�SURIHVVLRQH�IRUHQ-
VH����KD�HVSUHVVDPHQWH�SUHYLVWR�FKH�JOL�DYYRFDWL�JRGDQR�GL�DPSLD�OLEHUWj�GL�HVSUHVVLRQH��
VSHFLDOPHQWH�FRQ�ULIHULPHQWR�DO�ORUR�GLULWWR�GRYHUH�GL�FRQWULEXLUH�DO�EXRQ�IXQ]LRQD-
PHQWR�GHO�VLVWHPD�JLXGL]LDULR��$�WDO�ÀQH��O·DUW����GHOOD�FLWDWD�5DFFRPDQGD]LRQH�LQYLWD�
JOL�6WDWL�DOO·DGR]LRQH�GL�RJQL�PLVXUD�QHFHVVDULD�SHU�SURWHJJHUH�H�SURPXRYHUH�OD�OLEHUWj�
GL�HVHUFLWDUH�OD�SURIHVVLRQH�©ZLWKRXW�GLVFULPLQDWLRQ�DQG�ZLWKRXW�LPSURSHU�LQWHUIHUHQFH�IURP�WKH�
DXWKRULWLHV�RU�WKH�SXEOLFª�
/·HYLGHQWH� SDUDOOHOLVPR� WUD� OH� PHQ]LRQDWH� GLVSRVL]LRQL� LQWHUQD]LRQDOL� HG� L� SULQFLSL�
HQXQFLDWL�D�SL��ULSUHVH�GDOOD�&RUWH��ROWUH�D�FRQIHUPDUH�O·HYROX]LRQH�GHL�PHPEUL�GHOOD�
SURIHVVLRQH�IRUHQVH�GD�DXVLOLDUL�D�SURWDJRQLVWL�GHO�VLVWHPD�JLXGL]LDULR����LQWURGXFH�XQ�
XOWHULRUH�HOHPHQWR��RVVLD�FKH�OH�D]LRQL�OHJDOL�QHL�FRQIURQWL�GHJOL�DYYRFDWL�SRVVRQR�DYHUH�
un FKLOOLQJ�HIIHFW�QRQ�VROR�VXOOD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�VWHVVL��PD�DQFKH�²�DVSHWWR�EHQ�
SL��JUDYH�QHOOD�SURVSHWWLYD�GHOOD�&RUWH���VXO�FRQFUHWR�HVHUFL]LR�GHO�GLULWWR�DOOD�GLIHVD��
FRQ�VHULH�ULFDGXWH�VXO�EXRQ�IXQ]LRQDPHQWR�GHO�VLVWHPD�JLXGL]LDULR��

5. Osservazioni conclusive

$OOD�OXFH�GHOOD�GLVDPLQD�VYROWD��OD�VHQWHQ]D�DQDOL]]DWD�FRVWLWXLVFH��D�QRVWUR�DYYLVR��XQ�
IRQGDPHQWDOH�LQWHUYHQWR�SHU�ULSRUWDUH�O·HVHUFL]LR�GHO�GLULWWR�GL�FULWLFD�DO�VLVWHPD�JLX-
GL]LDULR�QHL�ELQDUL�GHOOD�SUHYHGLELOLWj�H�GHOOD�FHUWH]]D�JLXULGLFD��FRQVLGHUDQGROR��SHU�GL�

���  8QLWHG�1DWLRQV��%DVLF�3ULQFLSOHV�RQ�WKH�5ROH�RI �/DZ\HUV����VHWWHPEUH�������,O�WHVWR�GHO�GRFXPHQWR�q�
UHSHULELOH�VXO�VLWR�UHIZRUOG�RUJ�
���  ,YL��DUW�����
���  5HFRPPHQGDWLRQ�5HF� ��������� RI � WKH�&RXQFLO� RI �(XURSH·V�&RPPLWWHH� RI �0LQLVWHUV� WR�PHPEHU�6WDWHV� RQ� WKH�
IUHHGRP�RI �H[HUFLVH�RI �WKH�SURIHVVLRQ�RI �ODZ\HU��DGRWWDWD�LO����RWWREUH�������GLVSRQLELOH�DOO·LQGLUL]]R coe.int�
���  &('8��0RULFH�F��)UDQFLD��FLW����������3HU�XQD�FRQVLGHUD]LRQH�RSSRVWD��VL�YHGD�OD�FRQFXUULQJ�RSLQLRQ del 
JLXGLFH�.XULV�QHOOD�PHGHVLPD�SURQXQFLD��SHU�LO�TXDOH�©$�ODZ\HU�DOZD\V�UHSUHVHQWV�D�SDUW\�DQG�E\�GHÀQLWLRQ�LV�
QRW�DEOH�WR�RFFXS\�D�FHQWUDO�SRVLWLRQ�LQ�WKH�DGPLQLVWUDWLRQ RI �MXVWLFHª�
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SL���FHQWUDOH�QHOO·LQWHUHVVH�GHOOD�EXRQD�DPPLQLVWUD]LRQH�GHOOD�JLXVWL]LD��/·DPSOLDPHQ-
WR�GHOOD�WXWHOD�RIIHUWD�DOOD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�DYYRFDWL��QHOO·HVSOHWDPHQWR�GHO�
PDQGDWR�FRQIHULWRJOL��UHVWLWXLVFH�LO�ORUR�UXROR�SURIHVVLRQDOH�DG�XQD�GXSOLFH�IXQ]LRQH�
VWUHWWDPHQWH�FRQQHVVD�DG�DOWUL�SULQFLSL�HQXQFLDWL�GDOOD�&RQYHQ]LRQH��6H��GD�XQD�SDUWH��
LO�GLIHQVRUH�q�SRUWDWRUH�GHJOL� LQWHUHVVL� LQGLYLGXDOL�GHO�FOLHQWH�� WXWHODWL�GDOO·DUW����GHOOD�
&RQYHQ]LRQH��G·DOWUD�SDUWH��OR�VWHVVR�GLYLHQH�XQ�UDSSUHVHQWDQWH�GHOO·LQWHUHVVH�SXEEOL-
FR�TXDORUD��FRQ�LO�SURSULR�RSHUDWR��FRQWULEXLVFD�DO�FRUUHWWR�IXQ]LRQDPHQWR�GHO�VLVWH-
PD�JLXGL]LDULR��DQFKH�DWWUDYHUVR�FULWLFKH�FRVWUXWWLYH�QHL�FRQIURQWL�GL�TXHVW·XOWLPR�FKH��
FRPH�RVVHUYDWR��WURYDQR�VLVWHPDWLFD�WXWHOD�QHOO·DOYHR�GHOO·DUW�����
,Q�YLUW��GHOOD�SL��DOWD�IXQ]LRQH�SXEEOLFD�VYROWD�GDJOL�DYYRFDWL���FKH��ROWUH�DG�HVVHUH�LQ-
WHUPHGLDUL�WUD�OH�FRUWL�H�OD�VRFLHWj��DVVROYRQR�DQFKH�XQ�UXROR�IRQGDPHQWDOH�QHOO·DPPL-
QLVWUD]LRQH�GHOOD�JLXVWL]LD����TXHVWL�XOWLPL�VRQR�VRVWDQ]LDOPHQWH�SRVWL�VXOOR�VWHVVR�SLDQR�
GHL�PDJLVWUDWL��FRQ�OD�FRQVHJXHQ]D�FKH��SHU�XQD�VRUWD�GL�SULQFLSLR�GHL�YDVL�FRPXQLFDQ-
ti����DEEDVVDUH�LO�OLYHOOR�GL�WXWHOD�GL�XQD�GHOOH�GXH�FDWHJRULH��FRPSRUWD�XQ�GHWULPHQWR�
GHOOD�SURWH]LRQH�DQFKH�GHOO·DOWUD�
,Q�TXHVWD�SURVSHWWLYD��SHUWDQWR�� LO� ULIHULPHQWR�DL�GRYHUL� HG�DOOH� UHVSRQVDELOLWj�GL� FXL�
DOO·DUW�� ����SDU�� ���GHOOD�&RQYHQ]LRQH� WURYD� ULVFRQWUR�QHOOH� OLPLWD]LRQL�SRVWH� D� WXWHOD�
WDQWR�GHOOD�OLEHUWj�GL�HVSUHVVLRQH��TXDQWR�GHOO·DXWRULWj�GHO�SRWHUH�JLXGL]LDULR��,O�ELODQ-
FLDPHQWR� FRPSLXWR� GDOOD� &RUWH�� LQ� DOWUL� WHUPLQL�� SXz�� D� QRVWUR� DYYLVR�� HVVHUH� OHWWR�
FRPH�LQTXDGUDPHQWR�VLVWHPDWLFR�GHL�GLULWWL�GRYHUL�VROR�DSSDUHQWHPHQWH�FRQWUDSSRVWL�
GL�DYYRFDWL�H�PDJLVWUDWL�� O·HVHUFL]LR�GHL�TXDOL��QHOOD�SURVSHWWLYD�GHOOD�ÀVLRORJLFD�FRP-
SOHPHQWDULWj��JDUDQWLVFH�OD�GLDOHWWLFD�FROODERUDWLYD�WUD�JOL�VWHVVL�H�FRVWLWXLVFH�XQ�SLODVWUR�
IRQGDPHQWDOH�GHOOR�6WDWR�GL�GLULWWR�
&RQVHJXHQWHPHQWH��H�YROHQGR�LQGLYLGXDUH�LO�SUHFLSLWDWR�GL�WDOH�FRQFOXVLRQH�VXO�SLDQR�
QD]LRQDOH��LO�SHUFRUVR�FRPSLXWR�GHOOD�JLXULVSUXGHQ]D�GL�6WUDVEXUJR�SRWUHEEH�RIIULUH�XQ�
IRQGDPHQWDOH� FRQWULEXWR� DOO·LPSOHPHQWD]LRQH� GHO� UXROR� GHOO·DYYRFDWXUD� QHOO·DPELWR�
GHOOD�&RVWLWX]LRQH�LWDOLDQD��$�EHQ�YHGHUH��LQIDWWL��OD�IXQ]LRQH�VYROWD�GDL�SURIHVVLRQLVWL�
IRUHQVL� ULVXOWD� HVVHQ]LDOH�SHU� OD� FRQFUHWD� DSSOLFD]LRQH�GHOOH�SUHYLVLRQL� FRVWLWX]LRQDOL�
GHJOL�DUWW�����H������FKH��GD�XQ�ODWR��WXWHODQR�LO�GLULWWR�DOOD�GLIHVD�H��GDOO·DOWUR�ODWR��VFRO-
SLVFRQR�OH�JDUDQ]LH�GHO�JLXVWR�SURFHVVR�H�GHO�FRQWUDGGLWWRULR��/D�&RVWLWX]LRQH��FRVu��
VHSSXUH�LPSOLFLWDPHQWH��VWDELOLVFH�XQ�PRGHOOR�GL�JLXULVGL]LRQH�FKH�SUHYHGH�GXH�SULQFL-
SDOL�VRJJHWWL��JOL�DYYRFDWL�H�L�JLXGLFL����$G�XQD�PDJLVWUDWXUD�LQGLSHQGHQWH�HG�DXWRQRPD��
OLEHUD�GD�SUHVVLRQL�H�LQJHUHQ]H�GL�TXDOVLDVL�DOWUR�SRWHUH��FRUULVSRQGH�O·LQGLYLGXD]LRQH�GL�
XQ�VRJJHWWR�OD�FXL�IXQ]LRQH�q�SRVWD�D�FRQWUROOR��HTXLOLEULR�H�JDUDQ]LD�GL�TXHVWR�SRWHUH��
RYYHURVLD�O·DYYRFDWR�FKH��SHUWDQWR��GHYH�DQFK·HVVR�SRWHU�HVHUFLWDUH�OD�SURIHVVLRQH�LQ�
DXWRQRPLD�H�LQGLSHQGHQ]D�H��VRSUDWWXWWR��QHO�ULVSHWWR�GHO�SULQFLSLR�GL�FRPSOHPHQWD-

���  &IU��3��&DODPDQGUHL��(ORJLR�GHL�JLXGLFL�VFULWWR�GD�XQ�DYYRFDWR��)LUHQ]H������������/·DXWRUH��WUDWWDQGR�GHOOD�
OHJJH�GHL�YDVL�FRPXQLFDQWL��VL�ULIHULVFH��LQ�UHDOWj��DL�UDSSRUWL�WUD�PDJLVWUDWL�HG�DYYRFDWL��FRQ�RVVHUYD]LRQL�
WXWWRUD�DWWXDOL��6XO�SXQWR��LQ�SDUWLFRODUH��ULWLHQH�LQROWUH�FKH�©JLXGLFL�H�DYYRFDWL�VRQR�XJXDOPHQWH�RUJDQL�
GHOOD�JLXVWL]LD��VRQR�VHUYLWRUL�XJXDOPHQWH�IHGHOL�GHOOR�6WDWR��FKH�DIÀGD�ORUR�GXH�PRPHQWL�LQVHSDUDELOL�
GHOOD�VWHVVD�IXQ]LRQH��>«@�4XDOVLDVL�SHUIH]LRQDPHQWR�GHOOH�OHJJL�SURFHVVXDOL�ULPDUUHEEH�OHWWHUD�PRUWD��Oj�
GRYH��WUD�L�JLXGLFL�H�JOL�DYYRFDWL��QRQ�IRVVH�VHQWLWD��FRPH�OHJJH�IRQGDPHQWDOH�GHOOD�ÀVLRORJLD�JLXGL]LDULD��
OD�LQHVRUDELOH�FRPSOHPHQWDULWj��ULWPLFD�FRPH�LO�GRSSLR�EDWWLWR�GHO�FXRUH��GHOOH�ORUR�IXQ]LRQLª�
���  ,Q�TXHVWR� VHQVR�� VL� YHGDQR� OH� ULÁHVVLRQL�GL�0��/DIRUJLD� ��)��&RQWUL�� ,O� ODYRUR� GHOO·DYYRFDWR�� HFRORJLD� H�
RUJDQL]]D]LRQH�GHOOD�SURIHVVLRQH�IRUHQVH��%DUL��������VSHF�����H����VV�
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ULHWj�GL�FXL�VL�q�GHWWR�
,Q�TXHVWD�GLUH]LRQH��OD�ÀGXFLD�QHOOD�JLXVWL]LD�HG�LO�EXRQ�IXQ]LRQDPHQWR�GHOOD�JLXULVGL-
]LRQH��D�IRQGDPHQWR�GHO�SDWWR�VRFLDOH�VHQ]D�LO�TXDOH�OR�6WDWR�SHUGH�OD�VXD�OHJLWWLPD-
]LRQH�� WURYDQR�� DQFKH�QHOOD� SURVSHWWLYD� GHOOD�&RUWH� HXURSHD�� XQ� HIÀFDFH� VWUXPHQWR�
DWWXDWLYR�QHOOD�OLEHUWj�GL�HVSUHVVLRQH�GHJOL�DYYRFDWL�


