CHAPTER 5

Public Goods at Risk: The Crisis of the Rule of Law
in the European Union in Light of the Violation of
the Fundamental Rights of LGBT Persons

Angela Maria Romito and Aleksandra Szczerba

1 Introduction

The purpose of this chapter is to examine the rule of law crisis in the European
Union, using the examples of Polish and Hungarian actions violating the
fundamental rights of LGBT persons! and to evaluate the efficiency of the insti-
tutional mechanisms under EU law to respond to these actions. The issue is
not simply theoretical since the recent controversies emerging from human
rights and rule of law backsliding in Poland and Hungary have turned this
question to one of the core issues of the European project and are critical to
the Union’s legitimacy.

The analysis particularly considers the approaches adopted by the EU
institutions to the protection of the rule of law as the backbone of any mod-
ern democratic system. The threat to equality and respect for the dignity and
human rights of individuals as core values of the EU will be illustrated with
two examples. The first is the “LGBT ideology-free zones” in Poland. The second
is the recent law adopted in Hungary that limits access for individuals under18
to content that promotes or portrays the “divergence from self-identity corre-
sponding to sex at birth, sex change or homosexuality.” Consequently, the first
section of this chapter provides an overview of the existing EU mechanisms
which aim to guarantee the rule of law and, along with it, fundamental rights.
The next section analyzes the EU response to Polish and Hungarian anti-LGBT
actions® Finally, in the conclusion the adequacy of the EU’s use of financial
sanctions to protect EU foundational values will be assessed.

The analysis in this chapter is made in the context of public goods theory. In
the view of the authors, both categories under scrutiny, i.e., the rule of law and

1 “LGBT” is used in this chapter as an acronym for lesbian, gay, bisexual, transgender persons,
and any other persons of diverse sex, diverse sexual orientation, or diverse gender.
2 Reflecting the state of the art as to the date of the submitting the chapter in April 2022.
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human rights (including the right to non-discrimination), may be considered
as public goods (Enderle, 2021, pp. 148-158).

2 Rule of Law and Non-Discrimination: Basic Characteristic of the
EU Legal System

The concepts of the rule of law and fundamental rights may be said to be
dynamic if not “famously elusive” concepts, whose boundaries remain rela-
tively unclear. It is clear, however, that the two concepts — together with
democracy — are intrinsically linked with each other in a triangular relation-
ship (European Commission European Parliament, 2014): the absence of
democracy is a clear violation of human rights and the respect of the rule of
law is the prerequisite for their protection. In other words, democracy relates
to the involvement of the people in the decision-making process in a society;
human rights seek to protect individuals from arbitrary and excessive interfer-
ence with their freedoms and liberties and to secure human dignity; the rule
of law promotes democracy by limiting and independently reviewing the exer-
cise of public powers.

Therefore, the rule of law constitutes the backbone of every modern con-
stitutional democracy and respect for it is integral to and necessary for any
democratic society. Not surprisingly, therefore, it has become a dominant
organizational paradigm of modern constitutional law and is commonly rec-
ognized as a key principle at national and international levels to regulate the
exercise of public power (European Commission, 2014, p. 2).

The rule of law — considered as an overarching notion, encompassing
various legal concepts — is central both to the national constitutional orders
of European States and to the EU, as respect for it is one of the requirements
to join the European Union (Preambles to the Treaty, Article 2 of Treaty on
European Union (TEU), and 49 Charter of Fundamental Rights of the EU).3

3 It has therefore played a significant role in the enlargement process of the EU. The so-
called Copenhagen criteria (which include compliance with the values in Article 2 TEU),
were established in 1993 as a means of assessing whether Candidate States were eligi-
ble to accede to the EU, including the rule of law. That notwithstanding, problems arise
since no similar method exists to supervise adherence to these foundational principles
after accession. In the literature this has been referred to as the “Copenhagen dilemma.” It
was only 2021 that, for the first time, the European Union Court of Justice (in Repubblika
v Il-Prim Ministru, Case C-896/19 ECLI:EU:C:2021:311) established the principle of “non-
regression” according to which member states cannot fall beneath the minimum stan-
dard of compliance with the Article 2 TEU values which they reached in the course of the
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2.1 Rule of Law: Looking for a Definition
The rule of law is commonly referred to, but it is seldom defined (Magen, 2016).
At first, it seems to be a self-evident and self-explanatory concept: in every legal
system, the law must be the rule and without rule of law, rights remain lifeless
paper promises. Beside such a tautological definition, at closer inspection it
is a complex, flexible, and contested concept, which can be defined in differ-
ent ways depending on the historical and institutional context. As a first and
general approximation, the rule of law ensures that all public authorities act
within the constraints of law, in accordance with the values of democracy
and fundamental rights, and under the control of independent and impartial
courts (Craig, 1997).4

Although it has become a global ideal and aspiration, internationally there
is still no shared notion: it appears in several treaties but also in soft law; the
Venice Commission® first addressed the issue in a report adopted in 2011 and
it reached the conclusion that the rule of law was indefinable (Craig, 2017;
Bartole, 2020). It therefore took a pragmatic and empirical approach and con-
centrated on identifying the core elements of the rule of law by enumerating
its common features in a checklist intended as a comprehensive tool to assess
the degree of respect for the rule of law in each state.6

In the EU, even before its formal recognition in the founding Treaties, the
value of the rule of law was repeatedly affirmed by the Court of Justice of the
European Union (CJEU) since 1986.

pre-accession exercise, making them suitable for European Union membership (Leloup, M.,
Kochenov, D., & Dimitrovs, A. 2021).

4 From an academic point of view, at the heart of the struggle for conceptualization of the
rule of law lies a fundamental choice between what has been variably called “formal” and

" “negative” and “positive,” or “rule-book” as opposed to “rights-based” narrow
(“thin”) and comprehensive approaches (“thick”). Formal, or thin, conception focuses rather
on procedural safeguards of the law, due process principles, and evidence rules, and more
generally to all the conditions necessary for law to restrict sheer arbitrariness in the use of
public power. In a thick, or “democratic rule of law,” conception, laws enshrine and pro-
tect political and civil liberties as well as procedural guarantees: the rule of law cannot be
divorced from political morality, fundamental rights, or democracy.

5 The Venice Commission, officially named the European Commission for Democracy through
Law, is the Council of Europe’s advisory body on constitutional matters (see http://www
.venice.coe.int/WebForms/pages/?p=o01_Presentation). See also the European Commission
for Democracy through Law (Venice Commission) Rule of Law Checklist.

6 Those core elements are the principle of legality, which implies that the legislative process
is transparent, accountable, democratic, and pluralistic; legal certainty, which requires that
the rules be clear and predictable and cannot be changed retroactively; the prohibition of
arbitrariness of the executive power; equality before the law; and judicial review that is
independent and effective, including as regards respect for fundamental rights.

“substantive,
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The first judicial reference to the rule of law in the EU was made in the
judgment Les Verts v Parliament (Case 294/83, ECLI:EU:C:1986:166, para. 23),”
which referred to the EU as a “Community based on the rule of law inasmuch
neither its member states nor its institutions can avoid a review of the question
whether the measures adopted by them conform with the basic constitutional
charter, the Treaty.” Since then, multiple references have been made to the rule
of law in the Treaties: at the beginning, these references were largely symbolic,
however, subsequent and successive treaty amendments reinforced the con-
stitutional significance of the rule of law and made it clear that this principle
was a part of a bigger “package” together with human rights and democracy.

Rule of law has been further clarified by the European Commission (EC) in
its Communication to the European Parliament (EP) and the Council of March
11, 2014, “A New EU Framework to Strengthen the Rule of Law” (European Com-
mission, 2014). The EU definition draws on principles set out in the case law
of the cJeU and of the European Court of Human Rights (ECHR) and reports
written by the Venice Commission. According to the Ec, the rule of law entails
compliance with the six legal principles that stem from the constitutional tra-
ditions common to most European legal systems and define the core meaning
of the rule of law within the context of the EU legal order in accordance with
Article 2 TEU, namely, the principle of legality, of legal certainty, prohibition of
arbitrariness, of equality before the law, of independent and effective judicial
control also as regards the respect for fundamental rights.8

2.2 The EU’s Current Toolbox

Several different mechanisms exist at EU levels which aim to protect, safe-
guard, and promote the rule of law (and fundamental rights and democracy).
These include legally binding mechanisms such as Article 7 TEU and the

7 The approach applied by the Court in the judgment was rather formal as this concept was
attached mainly to legality. For an analysis of this judgment and its importance as regards the
principle of the rule of law in the EU legal framework, see Lenaerts, 2010, 304.

8 The EU Commission’s understanding of the rule of law is similar to the understanding of the
Venice Commission, but a number of minor differences may be highlighted: the European
Commission specifies that it is the executive branch of government that shall be prohibited
from demonstrating arbitrariness, whereas the Venice Commission makes no such restric-
tion; the EU Commission refers to fundamental rights while the Venice Commission refers to
human rights; and the European Commission leaves out non-discrimination as a component
of the rule of law. However, it can be interpreted that equality before the law encompasses
non-discrimination. The cJEU and the ECtHR have stated that the abovementioned principles
are not purely formal and procedural requirements, but that they are the vehicle for ensuring
compliance with and respect for democracy and human rights. Hence, the rule of law may be
said to be a constitutional principle with both formal and substantive components.
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traditional jurisdictional procedures, in addition to non-binding (or soft law)
tools, including annual reports prepared by EU institutions covering matters
related to EU values.

A variety of actors tend to be involved in these mechanisms, with differ-
ent competences and mandates: not only the political and jurisdictional EU
institutions and member states but also civil society. The selected EU tools to
protect the rule of law are described below.

2.2.1 Article 7 TEU

Article 7 TEU is the only specific EU provision dedicated to the protection of
EU values in the EU member states. It is unique in that it established the pro-
cedures for stating the threat of a breach of EU values by a member state, the
existence of such a breach, as well as a possible sanctioning mechanism to bring
the recalcitrant member states back to compliance, while not being confined
by the general EU competence limitations. In fact, in the same norm there are
two distinct procedures — the preventive mechanism (Article 7(1) TEU),® and
the reactive one (Article 7(2)—(3) TEU): both are independent from each other,
as they aim to address two different situations, so that the sanctions mecha-
nism can be triggered without going through the preventive mechanism, and
the preventive mechanism does not necessarily entail any sanctions.

While the preventive mechanism, set out in Article 7(1) TEU, can be
activated only where there is a “clear risk of a serious breach” of Article 2 TEU
by a member state, Article 7(2) TEU provides for the eventual adoption of sanc-
tions in a situation where a “serious and persistent breach” by a member state
has been established by the European Council. The activation of the preven-
tive mechanism is aimed at sending a warning signal to an offending member
state and places the EU institutions under an obligation to maintain constant
surveillance. Under the preventive mechanism, the European Council has a
discretionary power to determine whether there is a clear risk of a serious
breach of the EU fundamental values, that is, excluding “purely contingent
risks from the scope of the preventive mechanism.”°

9 On December 20, 2017, the Commission adopted a reasoned proposal for a Council decision
on the determination of a clear risk of a serious breach of the rule of law by Poland (proce-
dure 2017/0360(NLE), and on September 12, 2018, Parliament adopted a resolution under
Article 7(1) TEU, calling on the Council to establish a clear risk of a serious breach of EU
values by Hungary (procedure 2017/2131(INL)).

10 To make such determination, the following conditions have to be met: (1) proposal by
one-third of the member states, by the Parliament or by the Commission; (2) the assent of
the Parliament (i.e., a two-thirds majority of the votes cast, representing a majority of its
members); and (3) a majority of four-fifths of the Council’s members.
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In order to apply the “sanctioning” mechanism laid down in Article 7(2)
TEU, the breach of EU values must be serious and persistent and must there-
fore go beyond individual violations of fundamental rights, the rule of law, or
other values laid down in Article 2 TEU. This mechanism has two phases: (1)
determination of the existence of a serious and persistent breach of EU values
by a member state — by unanimity of the European Council after the consent
of the EP has been obtained; and (2) suspension of member state rights deriv-
ing from the Treaties, including (but not limited to) voting rights (Article 7(3)
TEU). As the Council in the preventive mechanism, the European Council has
also a wide margin of discretion to determine the existence of a serious or per-
sistent breach under the sanctioning mechanism. Once the European Council
has determined the seriousness and persistence of the breach, it enjoys discre-
tion as to the choice of sanctions to be imposed and may even decide not to
impose sanctions, but it is not obliged to do so.

The abovementioned procedure shows that the decision to apply Article 7
TEU is in practice almost impossible to use, not only because of the relative
incertitude considering what constitutes “a clear risk of a serious breach” or
“a serious and persistent breach,” but also for the natural reluctance of the
European Council and Council to act against one of the member states.

The fact that the procedure has essentially a highly political nature has also
led to the EU being criticized for an apparent lack of political will to effectively
uphold EU fundamental values (Besselink, 2017).

Despite the extreme political difficulty in reaching the required majority for
activating the mechanism mentioned above, it has a very serious impact both
externally and internally: on the one hand, it is likely to discredit the mem-
ber state on the international scene; on the other, serious consequences can
also occur within that country because the activation of the procedure pur-
suant to Article 7 TEU could trigger social and political reactions against the
national government. Moreover, the mechanism may also produce relevant
juridical effects: firstly, referring to Protocol (no. 24), on asylum for nationals
of member states of the European Union,! and, secondly, with regard to the
European Arrest Warrant (EAw) procedure that can be suspended in the event

11 The asylum application made by a citizen of a member state cannot be taken into consid-
eration in another member state since each EU member state must consider itself a safe
country of origin in terms of the level of protection of fundamental rights and freedoms.
However, if the procedure referred to Articles 7(1) or 7(2) of the TEU has been initiated in
respect of the member state of which the applicant is a national, that Country is no longer
considered a safe country and the application for asylum of its citizen may be taken into
consideration or declared admissible for processing by another member state. See CJEU
case C-411 e 493/10, ECLI:EU:C:2011:610; case C-394/12, ECLI:EU:C:2013:813.
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of a serious and persistent violation by the State of the principles enshrined in
the TEU? (Villani, 2020).

2.2.2 Legally Binding Tools

The legal procedure may be instigated for protecting EU values are those
enshrined in the Treaties. First of all, the Commission is empowered to com-
mence infringement proceeding before the CJEU (pursuant to Article 258 of
the Treaty on the Functioning of the European Union [TFEU]) in order to have
a binding declaration that a member state has violated the EU law in a way
that threatens the EU rule of law.13 It is strengthened by a financial penalty
imposed upon a member state for non-respect of a judgment rendered at the
end of an infringement procedure (Article 260(2) TFEU). As a critical remark,
it has to be specified that infringement actions are understood to allow for the
investigation of specific violations of EU law on a case-by-case basis only and
cannot be used to investigate a situation of systemic violation of EU values.

In addition, independent and impartial courts are active guardians of the
rule of law, and such a view is presented in the EcJ’s decisions on the prelimi-
nary ruling procedure: Article 267 TFEU has been largely used by the national
judges to assess the conformity of specific national measures with EU law.1* It
is an instrument of indirect control on the correct interpretation of the rules of
European law and the validity of the rules of secondary legislation which guar-
antees the respect of fundamental rights and the rule of law in the member
state: the ECJ’s ruling is not only binding on the individual referring national
court, but as a precedent contains an authoritative interpretation of EU law,
binding on all member states and their authorities. It has to be noted, however,
that the judicial control exercised by the Court of Justice — when it concerns
the respect of the values listed in Article 2 TEU —is still limited to the “material”
sphere of EU law: this means that the jurisdiction of the Court is relevant only

12 See the Council Framework Decision 2009/299 of February 26, 2009, thereby enhancing
the procedural rights of persons and fostering the application of the principle of mutual
recognition to decisions rendered in the absence of the person concerned at the trial and
case C-404/15 e C-659/15 PPU, ECLI:EU:C:2016:198; case C-554/14, ECLI:EU:C:2016:835.

13 The action taken by the Commission in the infringement procedures can be launched by
the Commission only where these concerns constitute, at the same time, a breach of a
specific provision of EU law. See the cases cJEU, C-286/12 ECLI:EU:C:2012:687, C-192/18,
ECLI:EU:C:2019:924, and Case C-619/18, ECLI:EU:C:2019:531.

14 Specifically in Poland, see cJEU Joined Cases C-585/18, C-624/18 ECLI:EU:C:2019:982 and
C-625/18 ECLI:EU:C:2019:982; Joined Cases C-558/18 and C-563/18 ECLI:EU:C:2020:234.
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when the case in question falls within the “scope of application of EU law”
(Pech & Kochenov, 2021).15

2.2.3 Monitoring Procedures
Specifically in case of a suspected breach of the rule of law by a member state,
the “political” European institutions can activate “monitoring procedures”
which do not give rise to legally binding effects.!6 This includes a temporary
mechanism, set up in 2007 (for Bulgaria and Romania only) called a “coopera-
tion and verification mechanism”; the annual Council rule of law dialogues,
set up since December 2014, in the General Affairs Council, to be prepared by
Coreper based on the principles of objectivity, non-discrimination, and equal
treatment of all member states;!” and the “rule of framework” (pre-Article 7
procedure), introduced by the Commission in 2014, providing a space for
structured dialogue with member states suspected of rule of law breaches
(Kochenov & Pech 2015).18 The key element is the political persuasion.
Moreover, Article 70 TFEU allows the Council, on a proposal from the Com-
mission, to adopt measures for collaboration between the Commission and the
member states to conduct so-called “peer reviews” or evaluations of member
state implementation of the EU policies in the area of freedom, security, and
justice (AFs]). From the perspective of the protection of Article 2 TEU values,
the peer review mechanism can be used to carry out evaluations of member
states’ compliance in all of these matters related to the broad area mentioned
above which might contribute to assess the situation of democracy, rule of
law, and fundamental rights at the national level (Andersen, 2014; Moxham &
Stefanelli, 2013; Hirsch-Ballin, 2015).

15  The Court of Justice itself considers that the provision of Article 2 is not sufficient to
confer the competence to review the respect of the values contemplated by the member
states, but that, for this purpose, it is necessary to identify a link between the same values,
in particular the rule of law, and matters already belonging to the scope of EU law.

16 The so-called “soft law” mechanisms can themselves be divided between two categories:
there are soft law mechanisms of a general scope which aim to address all member states
equally, and soft law mechanisms of limited scope, either because they address a specific
topic (fundamental rights, corruption, and effectiveness of justice systems) or because
they address a specific country (the Cooperation and Verification mechanism).

17  The peer-to-peer dialogues on the rule of law are conducted on a non-partisan and evi-
dence-based approach and without prejudice to the principle of conferred competences,
as well as the respect of national identities of member states.

18  The framework encompasses three stages: assessment, recommendation, and follow-up
by the Commission.
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Although the specific tool is mentioned among the juridical one, it lacks
enforceability since it results in non-binding recommendations and judicial
review is therefore not possible.

In addition, due to the EU’s worsening rule of law crisis and, more broadly,
the unprecedented and expanding attempts by some national authorities to
organize the systemic undermining of the EU’s shared foundational values, a
new process of prevention has been established by the Commission as of 2020:
the rule of law mechanism. It provides a process for an annual and inclusive
dialogue between the Ec, the Council, and the EP together with member states
as well as national parliaments, civil society, and other stakeholders on the rule
of law.

The key element of the new tool is the early identification of challenges
in order to find solutions with the broad and mutual support of stakehold-
ers (including the Council of Europe and the Venice Commission). Differently
from the previous mentioned tools, the annual Rule of Law Report'® and the
preparatory work with member states are the foundation of this new process,
since they are a basis for discussions in the EU as well as a measure to prevent
problems from emerging or deepening further. In this way, the purpose of pre-
vention prevails over that of monitoring.

Finally, a new tool is at the disposal of the EU to combat violations of the
rule of law in its member states: Regulation 2020/2092 adopted by Parliament
and Council on December 16, 2020 (Lacny, 2021). The Regulation introduces a
general conditionality regime to protect the EU budget in the event of breaches
of rule of law principles (the so-called “rule of law conditionality,” that is, a
conditionality governing access to European funds). To achieve this goal, the
Council, acting on a proposal from the Commission, may adopt safeguard
measures, such as the suspension of payments, which are charged to the EU
budget, or the suspension of the approval of one or more programs financed by
the EU budget. The EU can withhold payments to member states if the viola-
tion of the rule of law in the said member state sufficiently directly affects the
EU’s budget or its financial interests.2? The rationale for these measures is that

19 It takes the form of 27 country chapters and an umbrella report presenting an overview
of the situation of the rule of law situation across the EU; it monitors significant devel-
opments, both positive and negative, relating to the rule of law in member states and
focuses on four pillars: the justice system, the anti-corruption framework, media plural-
ism, and other institutional issues related to checks and balances.

20  See Articles 4 to 6 of the Regulation Rule of Law Conditionality for Access to European
Funds. Following the Commission’s proposal to activate the mechanism, the Council
would have 1 month (or 3 months in exceptional cases) to vote on such a measure, possi-
bly approving it by qualified majority. The Regulation provides that measures against the
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respect for the rule of law is a prerequisite for sound financial management
and effective financing of the EU.2!

Some have considered this to be a necessary instrument and a substantial
success, above all because it would apply not only to “direct” violations of the
rule of law in the use of European funds (such as, for example, in cases of fraud
or corruption), but also to systemic violations of the principles of the rule of
law (such as, for example, the independence of the judiciary), should they
affect the management of funds.

Others, on the other hand, have strongly criticized it, on the grounds that
once again the Union has failed to play an effective constitutional role in
protecting the values on which it is founded, and has instead turned its atten-
tiontoitsowneconomicand financial interestsand the disbursement of funds.?2
This implies that breaking European values is not sufficient motivation to take
action against those responsible, but that there must be a real economic dam-
age, quantifiable and only then “tangible” (Fiscaro, 2019; Halmai, 2019; Kirst,
2021). It seems that the regulation has “hollowed out” the rule of law from a
constitutional principle to an expedient policy tool.

2.3 Public Good Under Scrutiny: the Principle of Non-Discrimination in
the EU Legal Order

The principle of equality and, along with it, the right to equality/non-

discrimination are part of the foundation of the rule of law in the EU legal

system. They are both, at the same time, EU values. What is important for fur-

ther consideration is that both non-discrimination and the rule of law may be

understood to be public goods (Szczerba-Zawada, 2017).

The principle of equality is the value on which the European Union is
founded (Article 2 TEU) and one of the objectives of the EU and its member
states (Article 3 TEU). It places a valid obligation on the EU which in defining
and implementing its policies and activities shall aim to combat discrimination
based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation (Article 10 TFEU) as well as to eliminate inequalities, and to promote

member state must be concluded within a maximum of 7 to 9 months from the violation
of the rule of law.

21 See the Preamble of the Regulation.

22 On February 16, 2022, the EcJ delivered an important ruling on the rule of law condi-
tionality regulation in the two cases of Hungary v Parliament and Council (C-156/21)
and Poland v Parliament and Council (C-157/21), fully dismissing Hungary’s and Poland’s
actions for annulment against the general regime of conditionality. Their main objection
was based on the fact that the disbursement of funds should depend on virtuousness in
their use, rather than compliance with the rule of law.
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equality, between men and women (Article 8 TFEU) and on the member states
— each of them shall ensure that the principle of equal pay for male and female
workers for equal work or work of equal value is applied (Article 157(1) TFEU).
They are obliged also to fully implement the EU equality legislation adopted
on the basis of Article 19 TFEU. The body of the latter is exemplified by the
Framework Employment Directive (Directive 2000/78/EC) against discrimina-
tion at work on grounds of religion or belief, disability, age or sexual orientation
and the Gender Recast Directive (Directive 2006/54/EC) on the implementa-
tion of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation. Under the Charter of Fun-
damental Rights of the European Union (CFR) — that has the same legal value
as the Treaties (Article 6(1) TEU) — everyone is equal before the law (Article 20
CFR). The CFR also guarantees freedom from discrimination, stating that any
discrimination based on any ground, including sex, shall be prohibited (Article
21 CFR). Article 23 CFR prescribes that equality between men and women must
be ensured in all areas, including employment, work, and pay, and confirms the
entitlements of the addresses of the Charter to adopt the positive actions.

The normative power of the EU as a promoter of equality and non-
discrimination as a public good is realized through the sanctions imposed on
the member states in case of a violation of the equality principle. The failure
by member states, including Poland, to fulfill their obligations under the equal-
ity principle may give rise to a variety of consequences at the EU level, also in
connection with the rule of law protection mechanisms. In the next section
they are analyzed using, as examples, Polish and Hungarian anti-LGBT laws
and resolutions.

3 EU Legal Response to Polish and Hungarian Anti-LGBT Actions

3.1 The Polish “LGBT Ideology-Free Zone”

Almost a hundred local authorities in Poland adopted anti-LGBT resolutions.
These anti-LGBT resolutions cover two types of acts: resolutions of regional
governments (taking place at different levels)?3 declaring “LGBT ideology-free
zones” and adopting a “local government charter of the rights of the family”
Not all of them are identical, but they all are homophobic in their wording,
suggesting that the so-called “LGBT ideology” was a threat to traditional Polish
values, particularly the idea of family based on marriage between a woman

23 In Poland there is a three-tier division in local government: voivodship (wojewddztwo),
county (powiat), and municipality (gmina).
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and a man. They pledge to fight “political correctness” and “homo-propaganda”
and to “prevent [...] the early sexualization of Polish children.” They also urge
local governments to withhold funding from NGOs and projects considered
not to support these values (Florczak, 2022; Adamczewska-Stachura, 2021).

The consequences exceed the purely rhetorical dimension. This is clear in
light of the results of the 2020 LGBTI Survey 11 conducted by the European
Union Agency for Fundamental Rights that reveal an increasing intolerance
and violence in Poland towards its LGBT minority. It is exemplified by the
highest percentage of respondents reporting experiences of physical or sex-
ual attacks due to being LGBT in the past 5 years in Poland across the Union
(15%) or avoiding of holding hands in public with a same-sex partner for fear
of being assaulted, threatened, or harassed (58%). What is most striking is the
high percentage of LGBT respondents in the EU-28+ (83%) who do not believe
the Polish government’s combat against prejudice and intolerance has been
effective (Fundamental Rights Agency, 2020). These results must be perceived
through the prism of more and more complex application of the means of
legal protection against progressive rule of law backsliding, enabling Polish
authorities to apply discriminatory legal instruments to limit LGBT minority
rights more easily (Grabowska-Moroz & Wdjcik, 2021).

Not surprisingly, resolutions of this content and results turned out to be non-
compliant with the EU value of non-discrimination safeguarded by EU law and
policies. As a result of their normativization, the EU member states are obliged
to fully respect the EU value of equality and to observe the right to equal treat-
ment and non-discrimination enshrined in numerous EU legal acts. Despite
this obligation, discrimination against lesbian, gay, bisexual, transgender, and
intersex people persist throughout the EU, taking various forms, including the
anti-LGBT declarations of some Polish municipalities. As such, they constitute a
threat to the EU rule of law as in a union of law public actors at any level cannot
declare itself free from “LGBT ideology.” The opposite course of action in Poland
resulted in numerous steps undertaken by the EU institutions aimed at protect-
ing the European public goods: equality and rule of law.

3.1.1 The European Parliament and the “LGBT Ideology-Free Zones”
Against the situation at stake the EP — using soft law instruments — called for
the protection of LGBT persons’ rights and for the adoption of a comprehen-
sive, permanent, and objective EU mechanism on the rule of law and funda-
mental rights.

The resolution of December 18, 2019, on public discrimination and
hate speech against LGBT people, including “LGBTI free zones” (European
Parliament, 2019), underlined the urgent need for such a mechanism. The Ep
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reiterated the need for an impartial and regular assessment of the situation
with regard to the rule of law, democracy, and fundamental rights in all the
member states and called on the Ec and the Council to use all the tools and
procedures at their disposal to ensure the full and proper application of Treaty
principles and values, such as infringement procedures, budgetary procedures,
the rule of law mechanism, and the Article 7 procedure. The EC was also sum-
moned by the EP to monitor fundamental rights violations in the framework of
its announced rule of law review cycle, assess whether Poland has failed to ful-
fill an obligation under the Treaties and whether it should deliver a reasoned
opinion on the matter, in accordance with Article 258 TFEU, monitor the use of
all EU funding streams, including EU Structural and Investment Funds, and to
hold regular dialogues with national, regional, and local authorities to remind
stakeholders of their commitment to non-discrimination and that such funds
may under no circumstances be used for discriminatory purposes and to take
concrete measures to address clear and direct breaches of anti-discrimination
rules, in particular, the prohibition of the instruction to discriminate under
Directive 2000/78/EC, by local councils adopting regulations that attack LGBT
rights (European Parliament 2019).

This confirms the wide range of different tools at the disposal of the EU —
from political through financial to legal ones — as described briefly earlier in
this chapter, which might be used to protect the EU public goods — the rule of
law and human rights, especially — right to non-discrimination. Nevertheless,
the EP kept underlining the meaning of the procedure envisaged in Article 7
TEU to protect the rule of law against the situation in Poland.

The resolution of September 17, 2020, on the proposal for a Council deci-
sion on the determination of a clear risk of a serious breach by the Republic
of Poland of the rule of law (European Parliament, 2020) referred to the dete-
rioration of human rights protection in Poland, typified by the declarations
of zones free from so-called “LGBT ideology” and the adoption of “regional
charters of family rights,” discriminating in particular against LGBTI peoples.
The Parliament stated that along with a malfunctioning of the legislative and
electoral system and problems with the independence of the judiciary and the
rights of judges, this amounts to a systemic threat to the values of Article 2 TEU
and constitutes a clear risk of a serious breach thereof. Hence, the EP called
on the Council to use the procedure under Article 7(1) TEU to its full potential
by addressing the implications of the Polish government’s action for all the
principles enshrined in Article 2 TEU, including democracy and fundamen-
tal rights. It also called on the EC to make full use of the tools available to it,
to address a clear risk of a serious breach by Poland of the values on which
the Union is founded, in particular, expedited infringement procedures and
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applications for interim measures before the Court of Justice, as well as budg-
etary tools (European Parliament, 2020).

The EP repeated its call on Article 7 TEU as well as any other tools at the
disposal of the EU institutions, including infringement procedures, the Rule of
Law Framework, and the conditionality mechanism in order to address viola-
tions of the fundamental rights of LGBTIQ people everywhere in the Union,
including Poland, in the resolution of March 11, 2021, on the declaration of the
EU as an LGBTIQ Freedom Zone (European Parliament, 2021). In the context
of the public goods analyzed in this chapter, the Ep highlighted that the back-
lash against LGBT people is often coupled with a broader deterioration in the
situation of democracy, the rule of law, and fundamental rights (European
Parliament, 2020).

3.1.2 The European Commission and the “LGBT Ideology-Free Zones”
The Ec confirmed that anti-LGBT zones in Poland are on a collision course with
the EU legal order as they may violate EU law regarding non-discrimination on
grounds of sexual orientation. LGBTQI-free zones (in essence, humanity-free
zones) have no place in the “Union of equality,” as declared by President of
the Ec Ursula von der Leyen in her speech on September 16, 2020 (European
Commission, 2020b).

The issue of “LGBT ideology-free zones” turned out to be particularly rel-
evant in the context of EU cohesion policy. In its letter dated May 27, 2020,
addressed to marshals of several Polish voivodeships, the EC recalled the obli-
gation stemming from the principle of equal treatment and non-discrimination
for authorities managing EU funds. The Ec pointed to Article 6 of Regulation
(EU) no.1303/2013 requiring that operations supported by European Structural
and Investment Funds (ESIF) must comply with applicable EU law, including
respect for Article 2 of the TEU as well relevant provisions of the CFR as well
as to Article 7 of the Regulation (EU) no. 1303/2013, obliging member states
to take appropriate steps to prevent any discrimination based on sex, racial
or ethnic origin, religion or belief, disability, age or sexual orientation, during
the preparation and implementation of ESIF programs. In the Commission’s
view, the adoption branding LGBTI community postulates as “ideology” and
declaring their territories as “LGBT unwelcome,” put into question the capacity
of these regional managing authorities to ensure compliance with the horizon-
tal principle of non-discrimination in the implementation of ESIF programs.
What is important in the perspective of the aim of this chapter, the Commis-
sion highlighted that declaring “LGBT free” or “LGBT unwelcome” territories,
workplace, or services constitutes an action that is against the values set out in
Article 2 TEU rights (European Commission, 2020a).
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As the situation did not change, in July 2021 the EC decided to launch
infringement procedure under Article 258 TFEU against Poland related
to equality and the protection of fundamental rights, and in particular in
response to the declaration of “LGBT ideology-free zones.” In the Commis-
sion’s view the Polish authorities failed to fully and appropriately respond
to its inquiry regarding the nature and impact of this type of discriminatory
resolutions against LGBT persons voted by several Polish regions and munici-
palities (INFR(2021)2115).

Being worried that the principle of non-discrimination in the implemen-
tation of ESIF was not ensured by the regional and local authorities which
adopted anti-LGBT resolutions, the EC, in a letter of September 3, 2021 referring
to the instigated infringement procedure, encouraged authorities of regions
that declared themselves as “LGBT ideology-free zones” to undertake any pos-
sible corrective measures with regard to the resolutions in order to eliminate
the risk that the fundamental values enshrined in Article 2 TEU as well as
provisions of the Charter of Fundamental Rights are violated. Therefore, the
EC put on hold the REACT-EU program amendments in relation to relevant
regional operational programs (European Commission, 2021b).

Apparently, the risk of loss of EU funding seemed to be — at least partially —
an effective incentive: some local authorities withdrew their anti-LGBT reso-
lutions. Nevertheless, as long as some of the anti-LGBT declarations have not
been revoked, the problem still exists.

3.2 The Hungarian Case

The EC’s determination to use all available instruments to defend the core
EU values of equality and respect for individual dignity and human rights has
resulted in the instigation of infringement procedures to protect the right not
to be discriminated against. This can be seen in letters of formal notice sent to
Hungary in two cases.

The first one addresses a law adopted on June 23, 2021, which stipulates a
number of discriminatory measures in Hungary. In particular, the law prohibits
or limits access to content that promotes or portrays the so-called “divergence
from self-identity corresponding to sex at birth, sex change or homosexual-
ity” for individuals under 18. As Hungary failed to explain why the exposure of
children to LGBTIQ content as such would be detrimental to their well-being
or not in line with the best interests of the child, the Commission found this
action to violate many EU norms. In particular, this includes the violation of
human dignity (Article 1 of the Charter), freedom of expression and informa-
tion (Article 11), the right to respect of private life (Article 7), as well as the right
to non-discrimination (Article 21). As the EC highlighted explicitly, because of
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the gravity of these violations, the contested provisions also violate the values
laid down in Article 2 TEU.

The second Hungarian case in which the Ec decided to apply Article 258
TFEU concerns the obligation set by the Hungarian Consumer Protection
Authority on the publisher of a book for children presenting LGBTIQ people
to include a disclaimer that the book depicts forms of “behaviour deviating
from traditional gender roles.” In terms of equality principle, the Ec found this
as discrimination based on sexual orientation. As Hungary did not justify the
restriction of the right to non-discrimination as enshrined in Article 21 of the
Charter, the Commission has decided to send Hungary a letter of formal notice.

It must be pointed out that in those cases, differently from the ones referred
to Poland, the rule of law conditionality would not be applied, since — as Com-
missioner Jourova explained — this mechanism allows the EU to suspend or
limit a member state’s access to EU funding in the event of a violation (of the
rule of law) that has a “sufficiently direct” impact on the EU budget, particu-
larly in cases of corruption and tax evasion.

The abovementioned examples illustrated that the new mechanism of pro-
tection of LGBT+ persons emerged under which Article 258 TFEU may be used
a tool of defense of the EU core value of equality and discrimination in the
context of the rule of law and other EU values (INF_21_3440).

4 Conclusions

As the above-mentioned examples show, the crisis of the rule of law — marked
by several infringement procedures instigated by the Ec against Poland as well
as against Hungary — goes hand in hand with the decline in the level of protec-
tion of human rights, especially the right to non-discrimination. It must be
highlighted that action of all public authorities within the limits set by law, in
accordance with the values of democracy and fundamental rights, including
the right to non-discrimination and under the supervision of an independent
and impartial judge constitutes the merit of the rule of law. Threat to any of
these components implies — inevitably — erosion of the latter principle.

To prevent transmitting this destructive trend to the EU level and to protect
the EU rule of law being a public good in the community based on law, the EU
undertook several steps. It proved that despite the body of EU instruments
and processes to uphold Article 2 TEU values, the effectiveness of the EU
actions requires the adoption of “hard” financial instruments. This has twofold
consequences. Firstly, it shows that the EU public goods (such as right to non-
discrimination) might be priced. Secondly, it shows that the conditionality
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mechanism, linking EU funds to the rule of law, is in fact a tool of last resort to
convince member states to fully comply with EU values. In the process of cre-
ating an ever closer union among the peoples of Europe, the economic union
has gained axiological foundation.

Note: A. M. Romito, Associate Professor of European Union Law at the
University of Bari Aldo Moro, is the author of Sections 2, 2.1, and 2.2 of this chap-
ter. A. Szczerba, Associate Professor at the Jacob of Paradies University in Gorzow
Wielkopolski, is the author of Sections 2.3 and 3. The introduction and the con-
clusions express the views of both authors. The writing of this chapter has been
funded by the European Union under the project “Between Hate and Equality:
The EU as a Guard of Human Rights and Non-discrimination” (EUHatEq), pro-
jectno.101047948. The views and opinions expressed here are those of the authors
only and do not necessarily reflect those of the European Union or the European
Education and Culture Executive Agency (EACEA). Neither the European Union
nor the granting authority can be held responsible for them.
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